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Court of Appeals of the District of Columbia. 


' No. 3422. 

John Barton Payne, Secretary of the Interior, Appellant, 

vs. 

The United States of America on the Relation of \V. T. Moser 

and Louisa Moser. 


a Supreme Court of the District of Columbia. 

At Law. No. 62494. 

The United States of America on the Relation of W. T. Mosier 

and Louisa Mosier, Plaintiffs, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit:— 

1 Petition for Writ of Mandamus. 

Filed May 31, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. No. 62494. 

The United States of America on the Relation of W. T. Mosier 

and Louisa Mosier, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia : 

Your petitioner would respectfully show: 

1st. That W. T. Mosier and Louisa Mosier are members of the 
Osage Tribe of Indians in Oklahoma, and are duly and regularly 
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enrolled as members of said Tribe under and by virtue of the Act 
of Congress of June 28th, 1906 (34 Stat. L., 539), and are now 
maintaining tribal relations with said Tril>e, their enrollment num¬ 
bers with said Tribe being respectively, No. 1566 and No. 1567. 

That John T. Mosier, Edwin P. Mosier, Luther C. Mosier and 
Agnes C. Mosier are also members of the Osage Tribe of Indians, and 
their enrollment numU*rs with said Tribe are No. 1569, No. 1570, 
No. 1571 and No. 157*2, respectively. 

That W. T. Mosier and Louisa Mosier, for whom this action is 
brought, are the parents of said John T. Mosier, Edwin P. Mosier, 
Luther P. Mosier and Agnes C. Mosier. who are minors, and as such 
parents, they have the care, custody, control and keeping of said 
minors, and the same are now in their custody and control. 

2nd. That Franklin K. Lane, the defendant, is the duly appointed, 
qualified and acting Secretary of the Interior of the United 
2 States of America, and is sued as such Secretary of the 
Interior. 

3rd. That John T. Mosier, Edwin P. Mosier, Luther P. Mosier and 
Agnes C. Mosier, the minors above referred to, under and by virtue of 
the Act of Congress of June 28th, 1906 (34 Stat. L., 539-545), have 
been allotted each his respective part of the lands belonging to the 
Osage Tribe of Indians in Oklahoma, and said lands are now in the 


custody and control of W. T. Mosier and Louisa Mosier, for whom this 
action is brought. That, in addition to being allotted each his re¬ 


spective share of said lands, there was allotted to each one of said 
minors his respective share of the fund known as the “trust fund,” 
which was held bv the Government of the ITiited States in trust for 


the Osage Tribe of Indians. 


and which was distributed and allotted 


among the members of the Osage Tribe of Indians, in accordance with 


the Act of Congress of June 28th, 1906, supra. That in said Act of 
Congress, it was provided that all the moneys that should become 
due. should be held in trust by the United States for a period of 
twentv-five vears from and after the first dav of Januarv, 1907, except 
as otherwise provided. It was otherwise provided in said Act of 
Congress that the moneys coming due as interest on the trust fund 
above referred to. should he paid to the members of said Tribe, except 
in cases of minors, in which event the money should be paid to the 
parents of said minors until said minors arrived at the age of twenty- 
one years: provided, that if the Commissioner of Indian Affairs 
should become satisfied that the interest of said minor was being 
misused or squandered by said parent, in that event, he may withhold 
the payment of such interest. It was also provided in said Act of 
Congress that the royalty received from oil and gas, coal, and 
3 other mineral leases on the lands of the Osage Tribe of In¬ 
dians. and moneys received from sale of townsites, and from 


sale of certain tracts of land, and moneys received from grazing lands, 
should be placed in the Treasury of the United States, and the same 
distributed among the members of the Osage Tribe of Indians, in 
the same manner and at the same time that the annuity or interest 
payments were made. The exceptions as to what money should be 
held in trust bv the Government of the United States for twentv-five 
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years, were the two exceptions—one with reference to the interest 
on the trust fund, and the other with reference to the royalties re¬ 
ceived from minerals, and from the sale of certain lands and town- 
sites. and rents received from grazing lands. All other moneys should 
be held in trust by the Government of the United States. In other 
words—the funds were divided into the fund that was to be held 
in trust, and that fund that was to be paid out. The only authority 
given for withholding the payment of the minors* money, either 
interest or other moneys provided for, was in case the Commissioner 
of Indian Affairs should become satisfied that the interest of the 
minor was being misused or squandered. 

4th. That, by virtue of said Act of Congress of June 28th, 1906, 
supra, \V. T. Mosier and Louisa Mosier were given the right to 
receive the annuities, royalties and other moneys, except the trust 
fund, of said John C. Mosier, Edwin P. Mosier, Luther P. Mosier 
and Agnes C. Mosier, their minor children, unless the Commissioner 
of Indian Affairs should become satisfied that they were misusing 
or squandering said money. 

For many years prior to the passage of the Act of C 011 - 
4 gress of June 28th, 1906, supra, when all the lands which 
were the property of the Osage Tribe of Indians, were held in 
trust bv the Government of the United States for said Tribe, and 
each member of said Tribe had a common interest therein, it was the 
custom and policy of the Government, in accordance with the 
long established relationship between the Government and the Osage 
Tribe of Indians, and under the law authorizing and directing the 


Secretary of the Interior to pay the annuities or interest and royalties, 
and rents from grazing lands, to pay the shares of the minor members 
of said Tribe to the parents of said minors, and in case the parents 
were misusing or squandering the shares of said minors, then it was 
the policy and custom of the United States, through its officers, 
to withhold from said parents the minors’ shares until the officers in 
charge were satisfied that the parents were not misusing or squander¬ 
ing the same; and it was the long established custom and policy, 
both of the United States and of the Indians, to permit the parents 
in receiving the funds coming as the shares of their minor children, 
to use the same as they saw fit, so long as the same were not misused 
or squandered, and each child’s share was not expended, or required 
to be expended for the special benefit of said child, nor for the 
particular benefit of any member of the family, but the said parents 
used the money as their own money, in the transaction of their busi¬ 
ness affairs, and in the investment of the same, and in providing 
the means of support for the entire family. 

It had long been recognized by the Government, that in order to 
enable the Indian to successfully cope with his more astute and 
energetic white brother, and in order to properly educate and raise 
his children, and in order to enable him to accumulate prop- 
5 erty, that it was necessary for him to have some superior ad¬ 
vantage, and in order to give parents of Osage minor children 


this superior advantage over the white man, it was deemed proper 
and right to pay to the parent, not only his own income from tribal 
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sources, but also the income from the minor members of his family, 
subject, of course, to a wise supervision on the part of the Govern¬ 
ment that the parents should be required to not misuse or waste 
said funds. 

The Act of Congress of June 28th, lt)06, was and is but a con¬ 
tinuation of said long established custom and policy of the Govern¬ 
ment of the United States, and by reason of its enactment, became 
mandatory upon the Secretary of the Interior to pay to the parents 
of minor members of the Osage Tribe of Indians the income derived 
from the shares of said minors, such as interest money on the trust 
fund, royalties from the mineral interests, moneys received from 
grazing lands, and the moneys received from the sale of certain 
lands and properties authorized by said Act. And said Act was so un¬ 
derstood and construed at the time of its enactment by the officers 
of the Government, whose duty it was to enforce the same, and by 
the parties whose interests were affected by the passage and con¬ 
struction of the same. That long established policy of the Gov¬ 
ernment in dealing with the affairs of the minor Osage Indians, be¬ 
came the statutory law by the passage of said Act of Congress of 
June 28th, 1906, supra, and for more than ten years thereafter the 
Secretary of the Interior paid to the parents of the minor members 
of said Tribe, including the parents for whom this action is brought, 
all of the income due as interest on the trust fund for said children; 

all of the royalties received from oil and gas and other min- 
6 erals, and from grazing lands, and all of the funds received 
from the sale of certain townsites mentioned in said Act, 
and the same stood as the interpretation of said Act of Congress 
for said period of time by both the Secretary of the Interior and the 
Osage Tribe of Indians. That since the — day of June. 1917, the 

Secretarv of the Interior has refused and still refuses and will con- 
%/ 

tinue to refuse to pay to these parents for whom this action is 
brought, all the royalties received from oil and gas, but is withhold¬ 
ing a part of the same contrary to said Act of Congress, supra. That 
the Secretary of the Interior now has a large amount of money, 
the exact amount plaintiff does now know, but alleges it to be more 
than three thousand dollars, which is money coming from the shares 
of said minors, which he refuses to pay to \V. T. Mosier and Louisa 
Mosier. although they are entitled to the same. 

5th. On April 30th, 1917. with a view of putting a different con¬ 
struction from what had theretofore been put upon said Act of 
Congress, the Secretary of the Interior issued an order, directing 
that the parents of minor members of the Osage Tribe of Indians 
should make a statement showing what use had been made of the 
money received from the minors' share by such parents, at the quar¬ 
terly payment previous; and subsequent to that date, to-wit: Feb¬ 
ruary 15th, 1918, another order was issued by the Secretary of the 
Interior with reference to the moneys derived from the children’s 
shares, in which the Secretary of the Interior sought to compel the 
parents of minor members of the Osage Tribe of Indians, and 
in particular W. T. Mosier and Louisa Mosier, above referred to. to 
expend the money received from each child’s share, for the special 
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and sole benefit of said child, and if the said parents did not 

7 so expend the money, then it would be deemed by the Com¬ 
missioner of Indian Affairs to be a misuse or a squander of 

said money, and further payments from the income of the minor 
members shares would be withheld from such parents, except the 
amount of $40.00 per month out of the income of each child’s share. 
That while said order of February 15th, 1918, was directed to each 
parent of Osage children, yet it was especially directed to W. T. 
Mosier and Louisa Mosier, for whom this action is brought. It is 
further made to appear that W. T. Mosier and Louisa Mosier are 
sober, industrious and frugal people; that they have in nowise mis¬ 
used or squandered the moneys paid to them as parents of said 
minor members of the Osage Tribe of Indians, and the Commis¬ 
sioner of Indian Affairs has not found that W. T. Mosier and Louisa 
Mosier have misused or squandered any part of the moneys coming 
to John T. Mosier, Edwin P. Mosier, Luther P. Mosier and Agnes 
C. Mosier, from the shares of said minors, but withholds the same 
from \V. T. Mosier and Louisa Mosier until the said W. T. Mosier 
and Louisa Mosier show that the interest coming from each minor’s 
funds has been expended solely and only for the benefit of said 
minor, or that the further payments of the interest of said minors 
will be expended and used exclusively for the benefit of such minor. 
That after making a statement, as required, showing that the moneys 
that have been paid to the said \V. T. Mosier and Louisa Mosier, as 
parents of their said minor children, showing that the moneys so 
paid were used for the exclusive benefit of each child, the Secretary 
of the Interior then would only pay to the said \V. T. Mosier and 
Louisa Mosier that part of the income of said minor children 
known as the interest on their trust fund, and that part of the roy¬ 
alty received from oil and gas, known as the one-sixth royalty, 

8 but refused and still refuses to pay to the said W. T. Mosier 
and Louisa Mosier that part of the royalty received from oil 

and gas mineral leases know as “bonus money,” and has in the past 
required the said W. T. Mosier to take out Letters of Special Guar¬ 
dianship on behalf of each of said minors for said money so desig¬ 
nated as bonus money, notwithstanding there was and is no authority 
in law for the appointment of a special guardian of said fund, or 
for the payment to such special guardian of said fund. In April, 
1919, there was made to the members of the Osage Tribe of Indians 
a payment of royalties from oil and gas minerals, said payment 
being made from what was designated “bonus money” on said oil 
and gas leases, but the Secretary of the Interior refused and still 
refuses to pay to the said W. T. Mosier and Louisa Mosier the amount 
of said royalty designated as “bonus money,” and amounting to 
$715.00 for each of said children, or a total amount of $2,860.00, 
and there is now due to the said W. T. Mosier and Louisa Mosier, 
as parents of said children, another amount of royalty from oil and 
gas minerals of approximately $500.00 for each of said children, 
or a total of $2,000.00, which the said Secretary of the Interior 
refuses to pay to the said W. T. Mosier and Louisa Mosier, and the 
action of the Secretary of the Interior in so withholding said pay- 
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ment to W. T. Mosier and Louisa Mosier is contrary to the said 
Act of Congress of June 28th, 1900, supra; is not warranted by law; 
is not based upon a finding of the Commissioner of Indian Affairs 
that said money was being misused or squandered, but is solely 
and entirely based upon a misinterpretation and misconstruction 
of said Act of Congress, and contrary to the spirit and intention 
thereof. 

9 As showing the reasons for the order of February 15th, 
1918, of the Secretary of the Interior to J. Geo. Wright, 

Superintendent of the Osage Indian Agency, and in support of the 
allegation that said moneys were not being withheld from W. T. 
Mosier and Louisa Mosier because they were misusing or squander¬ 
ing the same, we quote from said order as follows: 

“With the view of ascertaining whether moneys belonging to 
minor Osage Indians were being misused or squandered, you were 
directed by letter dated April 80. 1917, to require parents to make 
written accountings of each minor s money received by such parent 
at the previous quarterly payment, showing what disposition had 
been made of the funds received, before future payments of minor’s 
shares would be made. This action was taken in view of the pro¬ 
visions contained in Section 4 of the Act of June 28, 1906, (34 
Stat. L. 539-545), which reads in part as follows:” 

* * * * * * * 

“Under date of August August 1, 1917, you were given instruc¬ 
tions as to the proper method of construing the order of April 30th, 
and an interpretation was placed upon the former instruction as to 
what would constitute a satisfactory showing by the parents of the 
expenditure of their minor children’s funds.” 

“In connection with the foregoing order, you were requested to 
endeavor to impress upon parents the fact that the funds of their 
minor children belonged absolutely to the children, and as such 
must not be expended either for the sole benefit of the parents or 
for the benefit of the family in general, but that the expenditures 
must be for the direct benefit of the minor entitled thereto. I have 
carefully considered the numerous accountings made by the parents 
of the expenditure of their children’s funds, and I am not satisfied 
with the showing made.” 

******* 

“Under the present system of accounting for the expenditure of 
the minor’s funds, it is impracticable if not quite impossible, to as¬ 
certain whether the funds are expended for the direct benefit of the 
minor entitled thereto, or for the benefit of the family in general. 
It is apparent from a careful study of the accounts filed that the 
statements are made without due regard as to the correctness of the 
expenditures: made, but are merely made with the view of meeting 
the requirements laid down in letter of April 30, and sub- 

10 sequent instructions. I am extremely doubtful whether this 
plan would ever attain the results desired, namely, the ex- 
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penditure of the funds for the direct benefit of the minor entitled 
thereto.” 

“After careful deliberation and analysis of the present system of 
accounting for the minors’ funds, I am convinced that the only equi¬ 
table solution of the problem lies in the appointment of a legal guar¬ 
dian for each minor, whose expenditures will be supervised and 
audited by the county court, and to which court the guardian is re¬ 
sponsible for the expenditures made. However, under the law, guar¬ 
dians may be appointed for minors whose parents are living, only 
when the estates of such minors are being misused or wasted. In ad¬ 
dition to the control and the proceeds of the allotments of minors, I 
ajn of the opinion that $40.00 per month, or $480.00 per year, paid 
to the parents is sufficient for the maintenance of such minors, and 
any expenditure over and above this amount will be considered a 
misuse of the interest of the minor.” 

“You are, therefore, directed in future to pay to the parents of 
minor Osages not to exceed the amount of $480.00 for each child for 
a period of one year, from such minor’s share in the oil and gas 
royalties and interest on trust funds, and you should advise each par¬ 
ent that if the expenditure of a sum in excess of $480.00 per year for 
each minor child is desired, he should apply to the county court for 
the appointment of a legal guardian, on the ground that the expendi¬ 
ture of such a sum in the opinion of the Commissioner of Indian 
Affairs, constitutes a waste and misuse of the minor’s interest, as pro¬ 
vided in Section 7 of the Act of June 28, 1906, supra.” 

The above order was also based upon a wrong construction of law, 
in that there is no authority for the appointment of a guardian of a 
minor’s estate whose parents are living, while the Secretary of the In¬ 
terior evidently believed that a guardian could be appointed for that 
purpose, and because of that erroneous Ixdief issued said order. 

6th. That the said defendant, the Secretary of the Interior, re¬ 
fuses and will continue to refuse to pay to W. T. Mosier and Louisa 
Mosier, parents of said John T. Mosier, Edwin P. Mosier, Luther P. 
Mosier and Agnes C. Mosier, all the interest and royalties coming 
from said minors’ shares, unless by proper order of this Court, he is 
commanded to pay the same to said W. T. Mosier and Louisa Mosier. 

7th. The plaintiff has no other plain or adequate remedy 
11 at law to enforce or secure the payment of said moneys to W. 

T. Mosier and Louisa Mosier, except by this action. 

Wherefore, the petitioner prays that the Court may issue a Writ 
of Mandamus to the said defendant, requiring and commanding him 
to pay W. T. Mosier and Louisa Mosier said moneys, or an order re¬ 
quiring him to show why a Writ of Mandamus should not issue to 
him, commanding and directing him to pay over to said W. T. Mo¬ 
sier and Louisa Mosier, as parents of said John T. Mosier, Edwin P. 
Mosier, Luther P. Mosier and Agnes C. Mosier, minor members of 
the Osage Tribe of Indians, all moneys derived as interest on the 
trust fund of said minors, and all moneys that are received from the 
shares of said minors as royalties and income from oil and gas and 
other minerals belonging to said Tribe of Indians; and that a time 
be fixed in which the said defendant shall show cause why said order 
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should not issue, and that plaintiff have all other proper relief 
herein. 

W. T. MOSIER, Petitioner. 

T. J. LEAHY, 

C. S. MACDONALD, 

G. V. LaBADIE, 

'Attorneys for Plaintiff, of 

Pauhuska, Oklahoma. 

State of Oklahoma, 

County of Osaye, ss: 

W. T. Mosier, being first duly sworn upon his oath, says: 

That he is one of the above named parties for whom this action is 
brought; that he has read the foregoing petition and knows the con¬ 
tents thereof; that the allegations therein contained are true. 
12 W. T. MOSIER. 

Subscribed and sworn to before me this 27th dav of Mav, 1919. 

minnie McLaughlin, 

[seal.] Notary Public. 

Rule to Show Cause. 

Filed July 8, 1919. 

******* 

Upon consideration of the petition for mandamus in the above en¬ 
titled came, it is ordered on this 8th day of July 1919, that the re¬ 
spondent herein show cause on or before the 25th day of July 1919, 
at ten o’clock A. M., and in this Court why a writ of mandamus 
should not issue as prayed for in said petition, provided that a copy 
of this order be served on said respondent on or before the 9th day 
of Julv, 1919. 

F. L. SIDDONS, 

Justice. 


Respondent's A nswer. 

Filed July 25, 1919. 

******* 

Comes now Franklin K. Lane, Secretary of the Interior, and in 
answer to relators’ petition in the above-entitled action and by way 
of return to the rule to show cause herein issued, says: 

1-3. He admits the averments of paragraphs 1-3, inclusive. 

4. He admits that relators, under the act of June 28, 1906, were 
given the right to receive such funds or moneys belonging to their 
said minor children, as are directed to be paid by the terms 
13 of said act. unless the Commissioner of Indian Affairs should 
become satisfied that relators were misusing or squandering 
said moneys. 
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Answering the averments of the second paragraph of said para¬ 
graph 4, he admits that prior to said act of 1906 it was the custom 
to pay to parents the minors’ share of moneys subject to the con¬ 
dition that the same was not misused or squandered, but as to any 
express statutory authority for such practice he has no knowledge 
that any such existed; and lie says that during the period mentioned 
in said paragraph the per capita payments were relatively small and 
sufficient to meet only the reasonable amount of expense incident 
to living and education, taking the family as a unit; and, in this 
connection, to what extent the averments in the third paragraph 
of paragraph 4 are true, he states that he has no knowledge. 

Answering the averments of the concluding paragraph of said 
paragraph 4, lie states that as to whether or not the act of June 28, 
1906, was and is but a continuation of said custom and policy, in 
the form of legislation, he is advised, and so avers, that the same 
presents merely a conclusion of law. lie states the facts to be that 
by the terms of said act he is authorized and required to pay over 
to the members of the Osage tribe, quarterly, (a) interest on the 
principal trust fund of the tribe, described in section 4 of said act; 

( b ) royalty received from oil, gas, coal, and other mineral leases; 

(c) moneys received from the sale of town lots and the sale of three 
certain reservations, and (d) moneys received from grazing land; 

that such sums of this character as individually represent the 
14 shares of minor children are payable to parents until the 

minor shall have attained the age of twenty-one years unless 
tlie Commissioner of Indian Affairs becomes satisfied that the said 
interest of any minor is being misused or squandered, in which event 
he may withhold the payment of such sums; that it is true that for 
a long time his predecessors in office caused to be paid to the parents 
of such minors the income of the aforesaid character; but he denies 


that he has refused, refuses, or will refuse payment of all royalties 
and that he is withholding the same, save only under such circum¬ 
stances as the terms of the act of June 28, 1906, require or authorize 
the same to be withheld. And he states the pertinent facts to be as 
follows: That at and for some time previous to the passage of said 
act of 1906, the average yearly income per capita of Osage minors 


was, as compared with the present, small, being in 1904, $168; in 
1905, $343; in 1906, $256; in 1907, $388, and in 1908, $272; that 


by 1914 the income, through increase in the amounts yielded as 
roalties on oil and gas properties, had increased to $990.88, but had 
dropped to $627.30 for the year 1916; that during this period, i. e., 
prior to 1916, the oil and gas properties were being operated under 
what is known as the “Foster lease,’’ a lease effected bv act of Con- 
gress, which terminated March 16, 1916; that under the original 
lease, from 1896 to 1906, the royalty payable to the Osage Indians 
was 10 per cent and, under the renewal, from 1906 to 1916, 12% per 
cent; that since said time, leases have been made to a great number 
of operators at increased royalties, to wit, at royalties of one-sixth of 
the production or, in some instances, one-fifth of the production; 
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that iii addition oil has been enhanced in price and the pro- 

15 duction in the Osage held has increased; and that as result¬ 
ing from these facts, the per capita share of royalties per 

annum has increased like this: during the Years ending June 80, 
1017, JSl.-270.Ui: June 80. 101,S, $2,045; .lime 30, 1919, $2,105. 
lie further avers that for some time prior to 1917, the Commissioner 
of Indian A Hairs was aware of the fact, and the fact Was and is, 
that a very large number of the members of the Osage tribe of 
Indians an* indolent, extravagant, careless in expenditure of money, 
and improvident: that despite a generous income, greatly in excess 
of the average income, such Indians as a rule were involved in finan¬ 
cial difficulties <lue to unwise rather than necessary expenditures— 
in brief, to misuse and squandering of their income; that moved 
by the desire as well as charged with the duty to see that the income 
belonging to minor children was not squandered and misused, and 
being fully aware of the fact that, as alleged in paragraph 4 of the 
petition, parents of Osage minor children had, in times past, used 
such money as their own money, the Commissioner of Indian 
Affairs, with the written approval of the respondent, on April 26, 
1917, directed the Superintendent of the Osage Agency to require 
parents to make a written accounting of each minor’s money received 
by them at the previous quarterly payment, showing what disposi¬ 
tion had been made of such payment, and, upon the coming in of 
such statements, to forward a full report, with recommendation such 
as tla* Superintendent detuned necessary, in those instances where 
proper disposition of the funds was not shown—in which event, said 
Superintendent would be further directed to withhold the minors’ 
funds as provided in the act of June 28, 1906, aforesaid. He further 
states that thereafter, and on July 17, 1917, the Commis- 

16 ing December qcarterlv payment; which said balance, 
under date of August 1. 1917, addressed another communica¬ 
tion to said Superintendent, explanatory of his directions of April 
26. 1917. copy of which communication is hereto attached, marked 
Exhibit A. and is made a part of this return. Thereafter, and on 
February 15. 1918, respondent approved further instructions from 
said Commissioner to said Superintendent, portions of which are 
copied in paragraph 5 of the petition, and which, in effect, constitute 
a direction to pay over to the parents the sum of $40 per month from 
the minors’ share of the quarterly payments, without any account¬ 
ing. but providing that if larger sums were required for medical or 
educational purposes or for purchase or improvement of property 
for the minor, authority might he granted on a suitable showing. 
And finally, in this phase of the case made, the said Commissioner, 
on September 12. 1918, directed that quarterly statements from 
parents showing disposition of minors' share where paid in individ¬ 
ual cases in excess of said $40 per month, should he required before 
further payments were made. 

5. Answering such parts of the averments of paragraph 5 as are 
not covered elsewhere in his answer, he states the facts to be that 
prior to a date in March. 1919, relators were paid the shares of 
interest and royalty accruing to their said minor children in full 
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upon their compliance with the instructions above mentioned 
and upon their rendering statements showing that they had not 
squandered or misused said money; that the last statement filed by 
relator, W T . T. Mbzier, was dated March 7, 1011), showing that he 
had properly taken care of the minors' money last paid him and re¬ 
questing payment of balance of payment due on the preced- 
17 ing December quarterly payment; which said balance, 
amounting to $447.75 for each child, was duly paid to him 
March 10, 1910; that on March 15, 1919, there became credited to 
each of his said minor children as quarterly shares of interest and 
royalty moneys, the sum of $572.75 each ($47.75, interest on Osage 
fund, and $525, royalty on oil and gas), all of which was duly paid 
to him on March 19, 1919. Yet the said relators at the time of 
filing said petition herein had not rendered any statement, nor 
have they since rendered any statement showing in what manner 
the aforesaid sums of $447.75 and that portion of the March quar¬ 
terly payment in excess of $120 have been used or expended by 
them. And while he admits that until the aforesaid dates in March, 
1919, the Commissioner of Indian Affairs has been satisfied, from 
evidence afforded bv the relators, that they have not squandered or 
misused funds belonging to their minor children heretofore paid to 
them, he is without evidence, through relators’ own default, to en¬ 
able him to find and to say that relators have not misused or squan¬ 
dered moneys of said minors since said March, 1919. But he avers 
that all portions of interest money and royalties disbursable under 
the act of June 28, 1906, on account of minor children of the re¬ 
lator. due prior to the filing of this action, have been paid over to 
said relators, and that any such payments due since the filing of 
the petition herein, or which may hereafter become due. will be paid 
to said relators upon proper showing by them made under the regu¬ 
lations and instructions aforesaid. 


And answering the further averments in said paragraph 5, relat¬ 
ing to “bonus money,” set forth on page 7 of the petition, he says 
that since 1916, certain monevs have been received on ac- 
18 count of the oil and gas property of the Osage Nation arising 
in this manner: That after the expiration of the so-called 
“Foster lease" in March, 1916. and after leasing portions of said 
property to operators then in actual possession, pursuing operations, 
pursuant, to a plan adopted by the Council of the Osage tribe with 
his approval, he caused the Superintendent from time to time to offer 
oil and gas mining privileges as to other portions of said oil and gas 
mining property or territory to the highest bidders therefor; that 
is to say, to the party bidding the highest sum, which is called a 
“bonus.” there would be accorded the right, within a limited terri¬ 


tory to be described in a so-called “lease." to drill, excavate, exploit, 
and do all things necessary for the finding of oil or gas deposits and 
for the development and production of such deposits as might be 
found; and if said oil or gas should be found, yielding to said partv 
so making the highest bid, the right to take and remove and sell 
said oil and gas. for another consideration, to wit, the payment of a 
fractional portion thereof to the Osage Nation as the same might be 
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produced; the said fractional portion, called “royalty,” being fixed, 
under said act of 1906, by the President of the United States at one- 
sixth, or. in certain contingencies, at one-fifth. He further avers 
that due to the character of the Osage field and to the great demand 
and high prices for oil, he has l>een able to obtain for the Osages 
great sums of money as such “bonus,” accruing at irregular inter¬ 
vals; that in August, 1916, the bonus money amounted to $922.69 
per capita; bv November, $1916, $527.13 additional, per capita; 
November, 1917. $882.33 additional, per capita; April, 1918, $745 
additional, per capita; July, 1918, $575 additional, per 

19 capita; October. 1918, $535 additional, per capita; and April, 
1919, $715 additional, per capita—in all. $4,902.15 for each 

enrolled member of said tribe. He further avers that the term 
“royalty” is a term of definite meaning in oil and gas mining par¬ 
lance, and is distinct from and. in Indian oil and gas mining leases, 
does not and never has included, “bonus” monev; that when monev 
commenced to accrue from this source, i. e.. as bonus money, he 
sought to place the shares of minors on interest bearing deposit in 
the United States Treasury, but the Comptroller of the Treasury 
ruled that interest could not be paid on such funds. Whereupon, 
and lacking authority under the terms of the act of .Tune 28. 1906, 
to pay such “bonus money to the parents of such minors, he directed 
that parents desiring to receive such shares should take out special 
letters of guardianship, in the proper county court, under the laws 
of Oklahoma; that relator, W. T. Mozier, did take out such letters 
and did receive payment of all “bonus” money accruing to his minor 
children as special guardian, down to and including the October, 
1918, payment; that on January 28. 1919. the Supreme Court of 
Oklahoma decided that there was no authority of law for the appoint¬ 
ment of a parent as guardian of Osage minor children by a county 
court; that in consequence thereof, said relator has no status as 
guardian to receive the April payments of “bonus” money due on 
account of his minor children, and. as your respondent is advised 
and believes and therefore avers that he is without authority of law 
to make such payment to relators simply as parents, the said pay¬ 
ment of $715 on account of each of said minor children has not 
been made to the relators. He denies that at the time of 

20 filing the petition herein, there was due to relators another 
amount of royaltv of approximately $500 per capita, as 

alleged in paragraph 5 of the petition, or of any amount, which he 
has refused to pay to said relators. He states that in June. 1919, 
after the bringing of this action, the regular quarterly payment on 
account of interest and royalty became due and payable and he avers 
that the amounts credited to the minor children of relators are pay¬ 
able. and will be paid to relators upon their compliance with the 
regulations and instructions regulating such payments. 

6. Answering the averments of paragraph 6. he states it is not 
true that, unless by proper order of this court, he will not pay to 
relators all interest and royalties coming from the minors’ shares; 
on the contrary, he is ready and willing to pay from time to time such 
amounts as are lawfully disbursable upon relators’ compliance with 
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the needful and proper regulations governing such payments; and 
he says that until relators do comply with such regulations and do 
afford as they have heretofore afforded the statements required under 
the instructions aforesaid, to the end that tlie Commissioner of Indian 
Affairs may have the means of determining that relators, unlike 
altogether too many of Osage parents, are not squandering or mis¬ 
using the minors’ funds, the court should not hv mandamus compel 
the respondent to make in relators’ behalf any exception to the opera¬ 
tion of the rule beneficial to all Osage minors in that it tends to con¬ 
serve their estate and to preserve the wasting of their income. And 
in this connection, he prays the court to notice the fact that oil and 
gas deposits, the principal source of the wealth of the Osage Nation, 
are not permanent, but are fugitive and in time become exhausted; 

that unless there he further legislation to the contrary, the 
21 Federal control of this vast business of the Osages will cease in 
1931 and the property now withheld will he distributed per 
capita among the enrolled members of said tribe; that if parents are 
permitted to take and spend, without any accounting or without any 
control, the large incomes of their minor children (amounting from 
all sources to $4,121 per capita for the year 1919) the said minors 
upon attaining their majority will possess no property other than 
their reeal estate and such share of the tribal income as may then 
exist—which, if the oil and gas resources he then exhausted, will be 
nothing except $191 annual interest on the trust fund. 

7. He is advised and so avers that the allegations in paragraph 7 
present merely a conclusion of law which he need not answer. 

Wherefore having fully answered the petition, he prays that the 
rule to show cause may be discharged, that the petition may be dis¬ 
missed, and that he mav be permitted to go hence without day. 

FRANKLIN K. LANE, 
Sccretar;/ of the Interior. 

CHARLES D. MAHAFFIE. 

Solicitor. 

C. EDWARD WRIGHT, 

A ssistan t A ttorne;/. 


District of Columbia, ss: 

Franklin K. Lane, Secretary of the Interior, respondent in the 
above-entitled action, being first duly sworn, says that he has read 
over the aforegoing answer bv him subscribed and knows the con¬ 
tents thereof; that the matters therein set forth he is informed are 
true and he believes them to be true. 

22 FRANKLIN K. LANE, 

Sccretar;f of the Interior. 

Subscribed and sworn to this 25 dav of Julv, 1919. 

Before me: 

[l. s.] W. BERTRAND ACKER, 

Notar if Public in and for 
the District of Columbia. 
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(Exhibit A.) 

Ed—Ind. 

11883-17. 

L. M. C. 


Mr. J. (ieorge Wright. 

Supt. Osage School. 


Julv 17, 1017. 


My Dear Mr. Wright: 


I have received your letter of July 10, with further reference to 
the method of handling the payment of shares of minors in the regu¬ 
lar quarterly payments made to the members of the Osage Tribe, 
and requesting that you be given instructions. 

I have carefullv considered your statements as to the manner in 


which the recent ruling requiring written accountings by the 
parents as to the disposition of minors' funds, has been received by 
the members of the tribe. With reference to the question of allowing 
parents to apply the payments of minors in the erection of homes 
or other improvements, you are advised that such a procedure does 
not properly come within the meaning that the funds of minors 
should be used for their benefit. There is a legal and moral duty 
resting upon parents to properly support their minor children, and 
the fact that such minors may have a large income does not relieve 
the parents of this duty, and I do not believe that the funds of the 
children should be paid to the parents for such use as stated above. 
This also applies to the case where parents desire to use the funds of 
minors in providing subsistence for the family. While it is reason¬ 
able that sufficient sums belonging to the minors should be used in 
providing for their actual needs, 1 do not believe that their funds 
should be used in providing for the family in general. If a parent 
is able to render a specific statement as to the amounts used from 
each minor’s funds for the particular minors individual benefit, 
this will enable me to determine as to the propriety of the 
23 expenditures. However, 1 am not satisfied with the general 
statement that such amounts have been used in support of the 
family. 1 believe this position to be for the best interests of the 


minors, as such action will conserve the income of such minors, and 


make it possible to use the funds in such a manner as to provide a 
permanent estate, which may be paid to the minor upon the attain¬ 
ment of majority: otherwise the vast income of minor Usages will 
be entirelv consumed by the parents from which onlv an indirect 
benefit will result to the minor, and upon becoming of age, nothing 
would remain of the income derived during his or her minority. 

With reference to your inquiry as to whether the funds of enrolled 
minors may be used by the parents, where they have no means, in 
the support and education of unallotted brothers and sisters, you are 
advised that in such cases, you should submit a full report as to the 


circumstances 


each case, and make a recommendation 


whether, in your opinion, it would be proper to permit of the ex¬ 
penditure desired. 1 am not inclined favorably to the expenditure of 
minors’ funds in the purchase of automobiles or other such luxuries, 
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for which there is apparently no necessity. The above policy applies 
to the eases of parents desiring to use their children’s funds in liqui¬ 
dating indebtedness. 

I have noted your circular letter to members of the tribe with 
reference to the above 1 matter, and I approve of your action, and in 
any case where the expenditure of a minor’s share is for any purpose 
other than the direct benefit of said minor, application should be 
made to your office, and you should, in turn, submit a full report with 
your recommendations for requesting authority from this Office, 
before the expenditure is authorize d. You should give careful super¬ 
vision to this matter, with the view of impressing upon the adult 
members of the tribe the absolute necessity of living within their own 
incomes and of becoming independent of the funds accruing to the 
credit of their minor children. 

Sincerely yours, 

(Signed) " ' CATO SELLS, 

Commissioner. 


Approved: Aug. 1, 1917. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 

*24 Reply to Respondent's Answer. 

Filed November 1, 1919. 

******* 

Comes now the plaintiff, and for reply to that part of respondent’s 
answer which does not admit the allegations of plaintiff’s petition, 
says: 

4th. Replying to the *2nd paragraph of that part of respondent’s 
answer answering paragraph 4 of relators’ petition, the relators say: 

That it is true that from 1904 until the present time there has 
been a gradual increase in the amount of moneys received by the 
menders of the Osage Tribe of Indians as royalty from oil and 
gas leases, and that the rate of royalty has been increased in that 
time so that now the rate of royalty on oil leases is in some instances 
one-sixth, and in others one-fifth, and that the right to fix the 
royalties on oil and gas leases is a right conferred by the Act of 
Congress of June *28, 1906, upon the President of the United States, 
and the rates of one-sixth and one-fifth above referred to, together 
with such bonus as the leases may bring at the time the same are 
made, is the royalty that has been fixed by the President that leases- 
shall bear. 

The relators further admit that there are members of the Osage 
Tribe of Indians who are indolent, extravagant and careless in the 
expenditure of money, and improvident, and that they misuse and 
squander their income, but the relators say that the fact that there 
are members of the Osage Tribe of Indians who misuse and squandor 
the money paid to them as their minor children’s shares, is no 
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reason or excuse why these relators should not be paid the annuities 
and royalties they are entitled to as their children’s shares 

t • • 

25 under said Act of Congress of June 28, 1900, and in accord¬ 
ance therewith. 

The relators further sav that it is the duty of the Commissioner 
of Indian Affairs, under the Act of Congress of June 28, 1906, to 
determine whether or not the parents of minor members of the 
Osage Tribe of Indians are misusing and squandering the income 
paid to them as their minor children’s shares, and whenever the 
Commissioner becomes satisfied that such parents are misusing and 
squandering said fund, then it is the duty of the Secretary of the 
Interior to withhold the payment of the same to them, and these 
relators have no objection to the Commissioner of Indian Affairs 
making investigation as to whether or not they are misusing and 
squandering their children’s funds. But the relators say that the 
written requirement of April 26, 1917, directing the parents to 
make written accounting of each minor’s money received by them 
at the previous quarterly payment, and the further requirement 
dated Aug. 1. 1917. attached to respondent’s answer, and marked 
Exhibit “A’’, are not authorized by the Act of Congress of June 28, 
1906, and are in direct conflict therewith in this, to-wit: 

That said Act of Congress of June 28, 1906, directs that the minor 
children’s money shall be paid to the parents unless the parent is 
misusing or squandering the same, that fact to be determined by 
the Commissioner of Indian Affairs. Under the above requirements, 
of Apr. 26, 1917, and Aug. 1, 1917, the parents are required to 
show that the funds of the children paid to them, under the Act of 
June 28, 1906, were expended and used for the direct benefit of each 
particular child, and the parent had no control over the same except 
insofar as he was expending the same for the use and benefit 

26 of such child. So that a requirement such as above stated 
is not warranted by said Act of Congress, and is in conflict 

with the duty imposed upon the Commissioner of Indian Affairs 
requiring him to determine whether the parents are misusing or 
squandering the same, and the Secretary of the Interior should be 
directed by mandate of this Court to pay these relators the moneys 
coming from the shares of the minor members of their family, unless 
these relators in their use of the same are misusing or squandering 
them. 

5th. Replying to that part of respondent’s answer in paragraph 
5 of relators' petition, the relators say: 

That it is true that for two years last past they have been required 
to make a showing in accordance with the order of April 26, 1917, 
and the further order of Aug. 1, 1917, by filing a quarterly state¬ 
ment with the Superintendent of the Osage Indian Agency, show¬ 
ing that the moneys received at the last quarterly payment previous 
were used for the direct benefit of their children, and that each 
child’s money was used for its own benefit, and upon such a showing 
they were then paid the children’s part of the interest from the 
trust fund accumulated, and the children’s part of the royalty that 
had accumulated from one-sixth and one-fifth of the production, 
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as hereinbefore set out, but that the respondent lias not permitted 
for two years last past, and refuses to permit these relators to use 
said funds derived from the children’s share in their own business, 
in the care of the family in general, and in the education and sup¬ 
port of their said children in general. 

The; relators further say that notwithstanding that the Commis¬ 
sioner of Indian Affairs is satisfied and has been satisfied 

27 that these relators have not misused or squandered the funds 
coming to them from the shares of their said minor children, 

respondent refuses to pay the same to them, and will continue to 
refuse to pay the same to them, except upon the showing that said 
funds are being used for the special benefit of each particular child, 
and are not being used by these relators in their own business, or 
for the general welfare of the family. 

Relators say that they have been economical and frugal in hand¬ 
ling the moneys entrusted to them; that they have wisely invested 
the same, and are now people of considerable wealth, and have at 
all times carefullv used the funds received by them. 

Answering the 2nd paragraph of the respondent’s answer to 
paragraph 5 of relators’ petition, the relators say: 

That the term “bonus money” as applied to the income from oil 
and gas properties of the Osage Tribe of Indians, is not a term war¬ 
ranted by the Act of Congress of June 28, 1906, for the purpose 
of distinguishing between the amount of the income received on the 
basis of one-sixth and one-fifth of the oil produced and the additional 
amount of income that is paid for the oil and gas leases at the time 
they are made, but under said Act of Congress of June 28, 1906, 
the word “rovaltv” includes all income derived from the mineral 
resources of the Osage Tribe of Indians, whether it be a portion of 
the amount of mineral produced, or whether it be the additional 
amount paid for the obtaining of a lease at said rate of one-sixth 
or one-fifth. The income to be derived from the minerals of the 
Osage Tribe of Indians is an amount to be fixed by the President 
of the United States, under the Act of Congress of June 28, 

28 1906, and is covered by and embraced within the word 
“royalty” found in said Act. There are but two general 

character of funds embraced within said Act of Congress of June 
28, 1906, to be paid to members of the Osage Tribe of Indians— 
one is the trust fund, which was to be segregated and placed in the 
Treasury of the United States to the credit of each individual mem¬ 
ber of the Tribe, and the other those funds which were to be paid 
to the members of the Tribe without being placed in the Treasury 
of the United States, and which were not to be held in trust. The 
money termed “bonus” has been refused by the Treasurer of the 
United States as a trust fund on an opinion by the Comptroller to 
the effect that it was not of that class of funds that could be held 
to be trust funds, and therefore should be paid out to the parents 
of minors, except in cases where the parent was misusing or squan¬ 
dering the same. 

6th. Replying to that part of respondent’s answer in which he 
answers paragraph 6 of relators’ petition, relators say: 

3—3422a 
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That it is true that respondent has refused and still refuses and 
will refuse to pay them any part of their childrens fund known as 
the “bonus money,” under any circumstances or conditions, except 
under appointment as legal guardian. That the respondent has 
refused, refuses and will refuse to pay them any part of the other 
funds of their said minor children except $50.00 per month, unless 
they make a showing that said funds are being used for the specific 
benefit of each particular child. 

Relators further say that they are not asking to l>e paid the in¬ 
come derived from their children’s shares except in aceord- 
20 ance with the Act of Congress of June 28, 1900, and that they 
are ready and willing at all times to make proper showing to 
the satisfaction of the Commissioner of Indian Affairs that they 
have not misused or squandered said money, but that they should 
not he deprived of their right to receive said money and properly 
use the same, because some other members of the Tribe are mis¬ 
using and squandering the money that is paid to them from their 
children’s shares, and that the allegations of respondent’s answer 
with reference to what other members of the Tribe are doing, and 
with reference to the necessity of controlling the funds paid to 
other members of the Tribe, are not material, as these relators are 
advised, and have nothing whatever to do with the rights of these 
relators to receive the funds which thev are entitled to receive under 
said Act of Congress above referred to. 

Wherefore, having fully replied to the answer of the respondent, 
the relators pray that they may have an order requiring the Secre¬ 
tary of the Interior to pay over to them the funds coming from their 
children's share, as prayed for in their petition. 


W. T. MOSIER, 

Relator. 

(i. V. LA BADIE, 

LEAHY, MACDONALD, BURNETTE & 
BRITTON & GRAY, 

Attorneys for Relators. 


State of Oklahoma, 

County of ()saye, ss: 

W. T. Mosier, being first duly sworn upon his oath, says: 

That he has read the foregoing reply and knows the contents 
thereof; that the matters therein set forth are true, as he verilv be- 
lieves. 

W. T. MOSIER. 


30 Sul)scribed and sworn to before me this 1st day of Octo¬ 

ber, 1919. 

minnie McLaughlin, 

[seal.] Notary Public. 
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Stipulation. 

Filed November 1, 1919. 

******* 


It is hereby stipulated and agreed by and between the above- 
named relators and the above-named respondent, by their attorneys 
and counsel, that the following is a true and correct statement of 
facts in the above entitled cause, and that together with the aver¬ 
ments and allegations of relators’ petition and respondent’s answer 
and relators’ reply, may l>e taken as true by the court and judgment 
rendered thereon accordingly. 

1. It is stipulated and agreed that all admitted facts in the plead¬ 
ings are true. But it is understood that the respondent does not 
hereby admit as true the following allegations in relators’ replica¬ 
tion to the answer, save as herein stated, to wit: 

(a) The allegation in the third paragraph, page 1, that the rates 
of one-sixth and one-fifth royalty, “together with such bonus as the 
leases may bring at the time the same are made, is the royalty that 
has been fixed bv the President that leases shall bear;’’ 

(b) The allegation in the last paragraph on page 6, to the effect 
that the Commissioner of Indian Affairs “is satisfied and has been 
satisfied that these relators have not misused or squandered the funds 
coming to them from the shares of their said minor children,” al¬ 
though he does admit that at no time prior to the rendition of ac¬ 
counts by the relators under the order of April 26, 1917, did 

61 the said Commissioner ever determine that thev bad misused 
or squandered said funds; that during the period while such 
accounts were rendered by the relators, said accounts showed that 
all the money paid to relators on account of their minor children was 
either providently expended for the direct use and Uaicfit of said 
minors or was invested or retained for tlie ultimate use and benefit 
of said minors, and that during said period it is true that the Com¬ 
missioner did not determine that relators were misusing or squander- 
• ing said funds; but that during the period since relators have ne¬ 
glected and refused to render any accounting, the Commissioner has 
been without anv information on which to make anv determina- 

t 

tion. 


(c) The allegations in the first paragraph on page 4, as to the 
manner in which relators have handled the money entrusted to 
them, if by that is meant the moneys paid to them on account of 
their minor children, other than during the period when relators 
made accounting to the Commissioner as set forth in the preceding 
paragraph b ; and 

(d) The allegations in paragraph 6, page 4. concerning “bonus 
money” in the respects in which said allegations may differ from the 
averments in respondent’s answer. 

2. It is admitted that the Commissioner of Indian Affairs has 
never at any time before or after the orders of April 26, 1917. or Au- 
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gust 1. 1917, made a finding that these relators misused or squan¬ 
dered the money paid to them from their minor children’s shares; 
the circumstances in this respect being as hereinbefore set forth in 
this stipulation. 

3. It is stipulated and agreed that at all times prior to April 26, 
1917. these relators used the funds paid to them from the shares of 

their minor children, in their own business affairs, and in 
M2 the care and education of their minor children, and in the 
support of the family in general, and that since April 26, 
1917, the Secretary of the Interior has refused to pay to them the 
shares of their minor children’s income, except upon a showing that 
said income was being used for the specific benefit of each particu¬ 
lar child, in accordance with requirements dated April 26, 1917, and 
August 1, 1917. 

4. The term “bonus money,” not found in the act of June 28, 
1906, is a term designating money received from the highest bidder 
for the privilege of securing an oil and gas mining lease of a par¬ 
ticular tract. 

T. J. LEAHY, 

F. W. CLEMENTS, 

Attornei/s for Relators. 
CHARLES D. MAHAFFIE, 

C. EDWARD WRIGHT, 

Attorneys for Respondent. 


Memorandum. 

March 24, 1920.—Order substituting John Barton Payne as re¬ 
spondent in place and stead of Franklin K. Lane. 

Opinion of Court. 

Filed May 19. 1920. 


******* 

This case came on for final hearing upon the pleadings and an • 
agreed statement of facts, and was argued by counsel for the re¬ 
spective parties and submitted. 

The action is one for a Writ of Mandamus to require the 
33 Secretary of the Interior to pay to the Relators, as the parents 
of certain minor children who are dulv enrolled members 
of the Osage Tribe of Indians, 

“all moneys derived as interest on the trust fund of said minors, 
and all moneys that are received from the shares of said minors as 
royalties and income from oil and gas and other minerals belonging 
to said Tribe of Indians." 

Two questions are presented by the case. One is whether money 
derived from the successful bidder for an oil lease of land belonging 
to the minor children of the Relators, such money being called 
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“bonus money,” is payable to the Relators, as the royalty prescribed 
in the lease itself is payable to them. And the other question is 
whether the Respondent can limit the amount of moneys that may 
be. received by the parents of said minor children or require the 
Relators to render statements of account of moneys received by 
them, in order that the Commissioner of Indian Affairs may satisfy 
himself that such moneys are not being misused or squandered by 
the Relators, or that if they are that further payments may be 
withheld. 

These questions are to be answered by a consideration of the 
provisions of the Act of Congress, approved June 28, 1906, 34 
Statutes, page 544. 

This Act is a comprehensive piece of legislation having for its 
object the division of the lands and funds of the Osage Indians in 
the then Territory of Oklahoma, and it is so entitled. In effecting 
its object striking evidence of its policy with respect to the interests 
of minors having living parents, is manifest. By section 2 of the 
Act it is provided that selections of the lands belonging to such 
minors “may be made by said parents,” and hv the proviso of sec¬ 
tion 7, it is enacted “that parents of minor members of 

34 the tribe shall have the control and use of said minors' lands, 
together with the proceeds of the same, until said minors 

arrive at their majority.” (Underscoring by the Court) Section 4 
provides that the interest to be paid by the United States on certain 
funds and moneys belonging to minors and held in trust for them 
by the government “shall be paid quarterly to the parents until 
said minors arrive at the age of twenty-one years.” And by the 
same section it is provided that royalty received from oil and other 
mineral leases upon the land selected and divided as stated above, 
and moneys received from the sale of other specified lands shall be 
distributed to the individual members of the Osage Tribe “in the 
same manner and at the same time that payments are made of 
interest on other moneys held in trust for the Usages by the United 
States.” 

It seems clear from the foregoing resume of tlie material portions 
of the statute under consideration that it was the intention of the 
Congress to give to the parents of minor members of the Tribe the 
beneficial use of so much of their Children s property as is to he 
divided and distributed under the terms of the law. during the 
childrens minority. But it is insisted by the Respondent that the 
socalled bonus money was not included in the distribution thus 
directed. Not in terms, it is true, but at the time of the enactment 
of the statute the practice of obtaining bonus money had not made 
its appearance, and did not do so until a decade later when the in¬ 
creasing demand for oil which it was believed existed in large and 
paying quantities under the surface of these Indian lands, suggested 
the plan of requiring prospective oil lessees to bid for leases, and 
the sums paid by the successful bidders for leases constitute 

35 the bonus money. This money may not be royalty in the 
strict sense of the word, but it is certainly money derived 

from “oil * * * leases upon the lands,” to quote the language 
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of the statute. No leases, no royalty. No leases, no bonus. 
Leases, bonus certainly, royalty perhaps, if the minerals are dis¬ 
covered to exist in paying quantities. 

The Supreme Court has furnished us with a legal definition,of 
the word bonus. In the case of Kendicott vs. The Supervisors, 16 
Wallace, 452. 471, the Court says. 

‘‘But. secondly, the meaning of the word bonus is not that given 
to it by the objection. It is thus defined by Webster: ‘A premium 
given for a loan or a charter or other privilege granted to a, Com¬ 
pany; as the bank paid a bonus for its charter; a sum paid in addi¬ 
tion to a stated compensation.” It is not a gift or gratuity, but a 
sum paid for services, or upon a consideration in addition to or in 
excess of that which would ordinarily be given.’* 


Applying that definition in the instant case it 
the bonus derived from the leases is “a sum paid 
consideration in addition to or in excess of that 


is apparent that 
* * upon a 

which would or¬ 


dinarily be given,” the latter being royalty in its strict sense. 

But did the Congress use the word in the restricted sense? It 


was providing in a complete manner for the making of oil and 
other mineral leases upon the lands of the Indians, and directed 
that the proceeds be distributed to the owners thereof, and in the 
case of minor owners the proceeds were to go. during their minority, 
to the parents of such minors. There is no evidence in the statute 
that any proceeds derived from the leases were not to be distributed 
as directed, except as enacted in the first proviso of section 4, here¬ 
after to be considered in connection with the second of the two ques¬ 
tions which this case raises. 


36 The Court is of the opinion that Congress did not use the 

word rovaltv in the restricted sense, but used it in the sense 

4 . 4 

of the word. “proceeds,” to be distributed in the way directed. The 
whole scheme and structure of the Act justifies and requires this in¬ 
terpretation. What reason of the apparent policy of the law sug¬ 
gests a different interpretation? None. It gives to the parents of 
minors the control and use of the minors’ lands and as well the 
proceeds of the same. It gives to them the royalty received from 
the oil leases and all other mineral leases upon said lands. What 
else more could it give, except complete ownership and title? 

This in effect is the conclusion reached by the Comptroller of 
the Treasury in the following language: 

“I am constrained to decide that, within the purpose and mean¬ 
ing of the act, bonus money received from the sale of leases for oil. 
etc., should be classed with royalties and which is required by the 
second exception to section 4 to be placed in the Treasury to the 
credit of the members of the Osage Tribe of Indians as other moneys 
of said tribes are to be deposited, for distribution to the individual 
members of said Osage Tribe, and therefore that said bonus moneys 
do not bear interest.” 


23 Decisions of Comptroller of the Treasury, Pages 483, 
(Underscoring by the Court.) 



For the foregoing reasons the answer to the first of the two ques- 
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tions propounded is, that the so-called bonus money is payable to 
the Relators as a part of the royalty received from oil leases. 

Coming now to the second question to be answered, it is to be ob¬ 
served that the contention of the Respondent in this respect rests 
upon his interpretation of the first proviso of section 4 of the Statute; 
That proviso is in the following language: ‘‘Provided, That if the 
Commissioner of Indian Affairs becomes satisfied that the 
87 said interest of any minor is being misused or squandered 
he may withhold the payment of such interest.” 

The Respondent's interpretation of this proviso takes the form of 
a limitation upon the u-e by the parents of a minor of the money of 
the latter paid to the foimer, both in respect of the amount and its 
application. He insists that such money can be used only for the 
benefit of the minor exclusively, and if not so used it would be 
deemed by the Commissioner of Indian Affairs as a misuse or a 
squander of said money, and further payments would be withheld 
except to the amount of .$40.00 per month. 

In the opinion of the Court this is an unwarrantable interpreta¬ 
tion. It is plain that the Congress intended that the parents of 
minors should have the use of this monev, as thev are to have the 
use of the minors' lands and the proceeds of the same. A use, no 
doubt, that shall be wise, and calculated to improve the standards 
of their lives, to insure the education and maintenance of their chil¬ 
dren, and to produce a home environment tending to make better 
and more contented citizens. 


To use these funds in hazardous or speculative undertakings or in 
lavish and extravagant expenditures would be to misuse or squander 
them, and in that event the restraining hands of the Commissioner 
of Indian Affairs could and should be laid upon them. These are 
the possibilities that the limitation of the proviso is designed to 
guard against. It was not intended to clothe the Commissioner or 


the Respondent with authority to dictate the limit of the amount 
that the parents could expend exclusively upon their minor children 
from these moneys. The Statute makes the parents, not the Com¬ 
missioner or the Respondent, the judges in the first instance of the 
judicious use of the moneys in question. They may be used 
38 in the upkeep of the family and on an increasing scale of 
comfort as an increasing income may justly warrant. But 
in order that the Commissioner mav inform himself as to w’hether 
the limitation of the proviso, as it* boundaries have been marked out 
herein, are observed by the parents of the minors, it will not be an 
unreasonable exaction to require them to furnish him periodically 
with full statements of the expenditure by them of the moneys of 
their minor children received by them pursuant to the provisions of 
the Statute that we have l>een considering. 


The conclusion is that the second question must be answered to 
the effect that the Respondent cannot limit the amount to be paid 
to the Relators a* the parents of their minor children from the 
moneys distributable to them under the law, but can require from 
them the submission of periodical statements of Accounts showing 
in detail the expenditure of the moneys so received. With this limi- 
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tation on the scope of the Writ of Mandamus prayed for, it will is¬ 
sue as prayed. 

And it is so ordered. 

F. L. SIDDONS, 

Justice. 

May 19th, 1920. 


Supreme Court of the District of Columbia. 

Wednesday, June 16th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

The above case came on to be heard upon the pleadings and an 
agreed statement of facts, and after argument by counsel, was sub¬ 
mitted to the Court, whereupon, the same being considered, it is this 
Kith day of June, 1920, ordered and adjudged that the pray- 

39 ers of the petition be and the same are hereby granted and 
the writ of mandamus be issued herein directed to the re¬ 
spondent. commanding him to deliver, or cause to be delivered to 
the plaintiffs all the moneys due their minor children, members of 
the Tribe of Osage Indians of Oklahoma, by reason of the distribu¬ 
tions made in virtue of the act of June 26, 1906 (34 Stats., 539), 
prior to the filing of the bill in this cause including their respective 

shares of bonus moneys distributable as royalties under said Act. 

« * 

Further, that the petitioners recover from the respondent the costs 
of suit and have judgment therefor as the same are taxed by the 
clerk. 

From the foregoing judgment, the respondent, on the day afore¬ 
said, in open court, notes an appeal to the Court of Appeals of the 
District of Columbia, and the same is hereby allowed; and pending 
said appeal it is further ordered that the judgment aforesaid be, and 
is hereby stayed, and no writ shall run thereon against the respond¬ 
ent until further order of the Court. 

40 Assignment of Errors. 

Filed June 16, 1920. 

******* 

Tn the rendition of judgment in the above-entitled cause, the 
court erred— 

(1) Tn granting the writ of mandamus. 

(2) Tn holding that “bonus” money, i. e., money paid by a les¬ 
see for the privilege of a lease made under the provisions of the act 
of June 28, 1906 (34 Stat., 539), is “royalty” within the meaning 
of said act. 
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(3) In holding that the money or income from the share of an 
Osage minor, payable under said act to the parent during the minor¬ 
ity of the child, is in effect the money or property of the parent, to 
be used by the parent as his own in the upkeep of the family. 

(4) In failing to hold that a minor’s money is not the money of 
the parent, and that the use of it by a parent as his own, spending 
it for the benefit of others than the minor child, is a misuse of the 
money within the meaning of the proviso to section 4 of the act. 

(5) In reviewing the Commissioner of Indian Affairs in a mat¬ 
ter committed by law to the latter’s discretion and in directing the 
substitution of his judgment for that of the Commissioner. 

(3) In not holding that the respondent may lawfully pay out, 
under the act of .June 28, 1903, only such funds as are particularly 
directed by said act, and that the term “royalty,” as used in said 
act, does not include cash paid by way of “bonus.” 

(7) In granting broadly the writ prayed for, after holding and 
deciding that the respondent has a legal right to exact periodically 

a full statement from the parents showing their expendi- 
41 tures of the minor’s money in order to enable the Commis¬ 
sioner to determine whether such expenditures indicate mis¬ 
use or squandering of said money, on a record wherein it appears 
that the relators have not rendered such an accounting since the last 
payment made to them and, on the contrary, have neglected and re¬ 
fused to render any such statement. 

(8) In not dismissing the petition and denying the writ of man¬ 
damus. 

CHARLES I). MATT A FETE, 

Solicitor. 

C. EDWARD WRIGHT, 

. 1 ssistant Attornoy. 


Designation of Record. 

Filed June 13, 1920. 

******* 

In making up the transcript of record in the alxive-entitled cause, 
the Clerk will please to include: 

1. The f>etition. 

2. The rule to show cause. 

3. The respondent’s answer, including exhibits. 

4. The replication. 

5. The stipulation as to facts. 

3. The order substituting John Rarton Payne as respondent. 

7. The opinion of the court. 
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8. The judgment, with memorandum of appeal and its allowance. 
9. The assignment of errors. 

42 10. This designation. 


C. EDWARD WRIGHT, 

Attorney for Respondent. 

Service acknowledged June 10, 1920. 

F. W. CLEMENTS, 
Attorney /or Relators. 


43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
42, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 62494 at Law, wherein The 
United States of America, on the relation of W. T. Mosier and 
Louisa Mosier are Plaintiffs and Franklin K. Lane, Secretary of the 
Interior, is Defendant, as the same remains upon the files and of 
reeord in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of July, 1920. 

[Seal Supreme Court of the District of Columbia.1 

MORGAN II. BEACH, 

E. W., 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3422. John Barton Payne, Secretary of the Interior, appellant, vs. 
The United States of America on the relation of W. T. Moser and 
Louisa Moser. Court of Appeals, District of Columbia. Filed Jul. 
8, 1920. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District 

of Columhia. 

October Term, 1920. 

\ 

John Barton Payne, Sec- 
retary of the Interior, 
appellant, 

v . 

United States ex rel. 

Wm. T. Mosier et al. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF AND ARGUMENT FOR APPELLANT. 

The object of this action is the issuance of a writ of 
mandamus requiring the appellant to pay to appellees 
all moneys derived as interest on a certain trust fund 
belonging to the minor children of the appellees, and 
all moneys received from the shares of said minors as 
royalties and income from oil and gas and other min¬ 
erals belonging to the Osage tribe of Indians (of which 
appellees and their minor children are members). An 
answer was filed (Record, p. 8). Appellees then filed 
a replication traversing some of the matters of defense' 
set up in the answer (Record, p. 15). A stipulation 

(Record, p. 19) was signed by counsel and the ques- 

(i) 
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tions were argued on the case thus made. After 
many months’ deliberation, the trial court filed a 
memorandum opinion (Record, p. 20) disposing of the 
issues, in the main adversely to the contentions of the 
appellant. Judgment was then entered (Record, p. 
24), and appeal was taken to this court. 

THE QUESTIONS INVOLVED. 

There are two main questions of law which this 
record presents: 

(1) Is money derived from the sale of oil and gas 

mining rights in the Osage lands, known as 
“ bonus” money, comprehended in the term 
“royalty” as used in the act of June 28, 
1906 (34 Stat., 544), and is it to be treated 
and distributed as such? 

(2) Is the minor child’s income from trust funds 

and his distributable share of tribal income, 
payable by the terms of said act to the 
parents during minority, the child’s money 
or the parent’s money, to be accounted for 
by the parent or not to be accounted for? 

Incidental to the latter is a question of the ap¬ 
pellant’s power to make regulations requiring an 
accounting. 

To understand these questions it is necessary to 
present a 

STATEMENT OF THE FACTS. 

The Osage lands, situate in Oklahoma, were once 
held by the tribe in common. By act of Congress 
approved June 28, 1906 (34 Stat., 544), a division of 
these lands was directed. A final roll was made under 
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the direction of section 1 of this act and there were 
found to be 2,229 members, men, women, and children, 
who were to be what we may denominate a share¬ 
holders/ J 

By section 2 of the act, the lands were to be divided 
among these shareholders. Certain reservations were 
made, but by far the greater portion of the lands was 
individualized by allotment. By the seventh para¬ 
graph, oil, gas, coal, and other minerals were excepted 
from the operation of that section, which provided 
, further that such minerals should not become the 
property of the individual owner of the land in 
which they might be found until the expiration of 
twenty-five years unless otherwise provided by Con¬ 
gress. Certificates of competency might be issued 
authorizing the sale of allotted lands (except the 
homestead). 

By section 3 all oil, gas, coal, and other minerals 
covered by the lands thus to be selected and divided 
were reserved to the tribe for a period of twenty-five 
years, etc. The oil, gas, and other mining privileges 
were to be leased by the tribe through its council, 
with the approval of the Secretary of the Interior, 
under rules and regulations prescribed by him, and 
at “royalties” to be paid to the tribe at rates to be 
determined by the President. This provision has 
an important bearing upon one of the questions in 
this case and more will be said about it later. 

Thus we have, so far, two classes of property: 
(a) Practically all of the land divided into 2,229 
parts, each part belonging to a member of the tribe, 
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subject to certain restrictions on alienation, etc., 
and held in severalty; (6) the oil, gas, and other 
mineral contents being still reserved to the tribe, to 
be held by them still as common property. 

In addition to land, these Indians had other prop¬ 
erty—funds in the United States Treasury. Sec¬ 
tion 4 made provision as to what should be done 
with these funds, and certain prospective sources of 
income. All funds belonging to the tribe, “and all 
moneys due and all moneys that may become due, 
or may hereafter be found to be due” were to be 
held in trust by the United States for twenty-five 
years from January 1, 1907, except: 

(1) That all funds then existing, or due, or there¬ 
after found to be due, and all moneys that might be 
received from the sale of certain lands in Kansas, 
and all moneys found to be due the tribe on claims 
against the United States, after payment of expenses, 
were to be segregated and placed to the credit of 
each of the 2,229 members, said credit to draw 
interest; and this interest was to be paid quarterly 
to each member— 

except in the case of minors, in which case 
the interest shall be paid quarterly to the 
parents until said minor arrives at the age 
of twnety-one years: Provided, That if the 
Commissioner of Indian Affairs becomes satis¬ 
fied that the said interest of any minor is 
being misused or squandered he may with¬ 
hold the payment of such interest: And 
provided further, That said interest of minors 
whose parents are deceased shall be paid to 
their legal guardians, as above provided. 


(2) That the “royalty” received from oil, gas, coal, 
and other mineral leases upon the lands, and all 
money received from the sale of town lots and of 
three certain reservations, and all moneys received 
from grazing lands, were to be placed in the Treasury 
to the credit of each shareholder and to be distrib¬ 
uted to each, “ in the manner and at the same time” 
that the aforesaid payments of interest were to be 
made. 

Thus, there are five sources of individual income 
provided for in this section, to be distributed by the 
appellant: 

1. Interest on funds held in trust. 

2. Royalty on mineral leases. 

3. Money from town-lot sales. 

4. Money from sale of reservations. 

5. Money from grazing. 

Of this, speaking of the present day, the interest 
item is fixed, amounting to $191 per capita per 
annum. The “royalty” fluctuates, being dependent 
upon the amount of oil and gas mined by the lessees. 
It amounts to a v£ry considerable sum, as will later 
appear. The other items are negligible. 

Section 5 provides that at the expiration of twenty- 
five years from January 1, 1907, the lands, mineral 
interests, and money shall be the absolute property 
of the shareholders (or their heirs), and that deeds 
shall issue and the money shall be distributed. 

Section 6 provides that the lands, money, and 
mineral interests of a shareholder shall descend to the 
legal heirs according to the laws of Oklahoma, except 
where the shareholder leaves no issue, or husband, or 
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wife; in which event the lands, moneys, and mineral 
interests must go to the mother and father equally. 

Section 7 provides that the lands set aside and 
allotted under the act shall be for the use and benefit 
of the individual members entitled thereto, with the 
right to lease the same for farming and other pur¬ 
poses; but— 

That parents of minor members of the tribe 
shall have the control and use of said minors 1 
lands, together with the proceeds of the same, 
until said minors arrive at their majority. 

The remaining sections do not affect this case, 
except section 12, which directs— 

That all things necessary to carry into effect 
the provisions of this act not otherwise herein 
specifically provided for shall be done under 
the authority and direction of the Secretary of 
the Interior. 

A supplementary act was passed April 18, 1912 (37 
Stat., 86). Section 3 provides that the property of 
deceased and of orphan minors, insane, or other in¬ 
competent allottees shall, in probate matters, be 
subject to the jurisdiction of the county courts of 
Oklahoma, but directs the Superintendent of the 
Osage Agency to investigate the conduct of executors, 
administrators, or guardians, and, if an estate is being 
dissipated or wasted, to do certain things. There 
is a proviso, however, which states— 

That no guardian shall be appointed for a 
minor whose parents are living, unless the 
estate of said minor is being wasted or mis¬ 
used by such parents. 


% 
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Section 4 provides that this supplementary legisla- 
tion shall not be construed as in any way changing the 
rights of the tribe in the mineral deposits. 

Section 5 permits the Secretary, in his discretion, 
to pay to the shareholders all or part of the funds in 
the Treasury to their individual credit, but that no 
trust funds of a minor or an incompetent shall be 
released and paid over except to a guardian, duly 
appointed, etc. 

The balance of the act makes provision for sale and 
partition of land of deceased shareholders, for mak¬ 
ing wills, etc. 

So much for the statutory law; now for the facts: 

William T. Mosier and Louisa, his wife, the relators 
and the appellees here, are members of the Osage • 
tribe, being “ shareholders” Nos. 1566 and 1567 on the 
approved rolls. They are the parents of four minors, 
John, Edson, Luther, and Agnes, also members of 
the tribe, and “shareholders” Nos. 1569, 1570, 1571, 
and 1572 (Record, p. 2). 

The appellees each receive $191 annually as inter¬ 
est. The value of one share in the receipts from 
royalty on oil and gas varies from year to year, as 
already noted. From $256 in 1306 it increased to 
$2,105 for the year ended June 30, 1919 (Record, pp. 

9, 10). In other words, Mosier and his wife together 
received on their own account in the year ending 
June 30, 1919, $4,592 from interest and royalty 
alone ($2,296 each). This does not include any reve¬ 
nue from their allotments. (Each allottee has 657 

4080—20 - 2 
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acres of land.) And in the year ending June 30, 
1920, the amount of royalty per capita was $3,360. 
So the appellees’ income in 1920, from the same 
sources, increased from the $4,592 of 1919 to $7,102— 
jointly; $3,551 individually. 

The income of each child from these sources is the 
same as the parent—in 1919, $2,296; in 1920, $3,551. 
Under the act, these moneys are payable to the 
parents while these four children are minors. In 
other words, in addition to the income of himself and 
wife, the father had payable to him, on account of his 
children, the sum of $9,194 in 1919, and $14,204 in 
1920. 

But this is not all: The oil and gas mining rights 
reserved to the tribe in common are leased to opera¬ 
tors, who yield a certain percentage of the mineral 
extracted from the land covered by a lease to the 
tribe. This is the “royalty” already mentioned. 
To acquire a lease, however, prospective operators bid 
against one another as different tracts supposed to be 
valuable for oil or gas are offered. The highest bidder 
gets the lease and pays whatever sum he bid therefor. 
This is what we terjn “bonus.” 

In connection with Osage leases, it is a develop¬ 
ment practically dating from 1916. From that time 
to this, about $33,000,000 have been collected as 
“ bonus.” The sale of these leases comes at irregular 
intervals. They have augmented the wealth of each 
shareholder by approximately $14,800 since the 
“bonus” system has been adopted. For the year 
ended June 30, 1920, there was collected $4,730 for 
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each shareholder. If this is to be treated as income 
and is to be distributable like “royalty,” then this 
results: Mosier and his wife in 1920 receive $16,662 on 
their own account and $33,124 on account of their 
children—$49,686 in all. . > < ; 

When the act of 1906 was passed the per capita 
income of the Osages was, in relation to these figures, 
small: $168 in 1904, $343 in 1905, $256 in 1906, $388 
in 1907, $272 in 1908 (Record, p. 9). In other words, 
the income of the six members of the Mosier family 
from tribal sources aggregated $1,008 in 1904, $2,058 
in 1905, and $1,536 in 1906, the year when the act 
was passed. By 1914 the aggregate income had in¬ 
creased to $5,945. 

{' 

Of course, the income of other families increased 
in like ratio. 

If all the families had been even moderately provi¬ 
dent this action would never have been brought. 
But the Osages, with signal exceptions, are indolent, 
extravagant, careless, and improvident (Record, p. 
10). They have never been obliged to work or earn 
their support. Despite the receipt of an enormous 

I 

income, such Indians as are not among the noted 
exceptions have from time to time become involved 
in financial difficulties. They have spent all they 
received and have incurred indebtedness in sums that 
are startling and almost inexplicable. The report of 
a congressional investigating committee, as a result 
of a hearing had in May, 1920, will show such in¬ 
stances as these: A man and his wife, whose income 
aggregated $28,845, incurred during the same time 
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an indebtedness of $19,921.21; another with an in¬ 
come of $35,586 during a certain period ran in debt 
at the same time to the extent of $20,544.05; and 
so on. 

Under the act of 1906 the appellant is without 
power to check these ruinous extravagancies among 
the adults. He is required to pay over the interest 
and the royalty items to each adult shareholder with¬ 
out authority to control or regulate their expenditures. 
When 1931 comes and this vast money-earning prop¬ 
erty is turned over to such individuals, even a poor 
prophet can successfully predict what will happen. 

It is bad enough to see adults squander their in¬ 
dividual incomes. Assume that Mr. and Mrs. Mosier 
belong to the class of these improvident squanderers 
(and they do not): It would be bad enough, we 
repeat, to see them waste $16,000, but it would be 
worse to see them, in addition, waste $33,000 of 
their children’s money. 

Here is the rub: The Osages contend, and this 
action endeavors to establish as law, that the minor’s 
money is the parents’ money, to be spent by them 
as they will, in their own business affairs and in 
support of the family in general as well as in the 
care and education of their children. But this view 
is not our view. The Commissioner of Indian 
Affairs found in the law authority to withhold pay¬ 
ment of the minor’s share to the parents when he 
became “satisfied” that the interests of the minor 
“was being misused or squandered.” 
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When the income was small there was not much 
chance for squandering. When after 1916 it leaped 
to considerable sums, a difficult situation was pre¬ 
sented. On April 30, 1917 (Record, p. 5, 10), the 
Secretary of the Interior issued an order directing 
that the parents of minor shareholders should make 
a statement showing what use had been made of 
the money received on their account at the pre¬ 
vious quarterly payment; this with a view of finding 
facts on which to determine whether there was 
misuse or squandering such as to justify withholding 
the imminent quarterly payment. 

The attitude of the Commissioner is shown by his 
letter of July 17, 1917 (our Exhibit A, Record, p. 
14). This was followed August 1 , 1917, by further 
interpretative instructions. It may be readily imag¬ 
ined that this accounting presented difficulties to a 
class of people unused to accounts. To ameliorate 
such conditions the Commissioner, with the consent 
of the Secretary, on February 15, 1918, issued further 

instructions, excerpts from which appear in the 

_ ✓ 

petition (Record, p. 6). Under these instructions, 
the Superintendent was directed to pay $480 a year 
(since increased to $600) on account of each minor 
without an accounting. Expending more than that 
amount would be a misuse and waste of the money 
(obviously the amount decided upon was an effort 
generously to approximate the amount of each share, 
as it was about the time the act of 1906 was passed 
and after). If any parent desired to spend more, 
he was required to take out letters of guardianship 
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from the county court. The county court had juris¬ 
diction in that respect when the natural guardian, 
the parent, was wasting or misusing the child’s 
estate (act of 1912, supra). 

These regulations have reference to the interest and 
royalty money. The “bonus” money is anothei 
matter. 

When “bonus” money commenced to accrue in 
1916, the Secretary regarded it as principal and sought 
to place it in the Treasury where it would draw 
interest—the interest alone to be disbursed. But the 
Comptroller ruled that it could not draw interest 
(Record, p. 12, 22). That officer was of opinion that 
bonus should be classed with royalty (23 Dec. Comp. 
Treas., 483, 486). The Secretary did not agree that 
bonus is royalty and hence, lacking authority under 
the act of 1906 to pay out such “bonus” to parents 
of minors as “royalty,” he directed that parents 
desiring to receive such shares should take out special 
letters of guardianship, so that he could pay out the 
money to guardians accountable under the law to a 
court (Record, p. 12). This worked very well until 
January 28, 1919, when the Supreme Court of Okla¬ 
homa decided that there was no authority of law in a 
county court for t'he appointment of a parent as 
guardian of Osage minor children where a parent 
was. living, unless under conditions specified in the 
act of 1912. (Williams v. Hewitt , 181 Pac., 286.) 

With these facts in the background, we now come 
down to the concrete case of the appellees. 
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The answer shows that Mr. Mosier took out letters 
of guardianship over his four children and as such 
guardian received all their “bonus” money down to 
and including the October, 1918, payment (Record, 
p. 12). The next bonus payment was in April, 1919 
(Record, p. 12). The answer further shows that 
appellees complied with the regulations concerning 
accounting and were paid, in t'heir capacity as 
“parents,” the full amount of interest and royalty 
due as the shares of their children. On March 7, 
1919, Mr. Mosier filed his account showing that he 
had properly taken care of his minor children’s 
money paid out at the last preceding quarterly pay¬ 
ment in December, 1919 (Record, p. 11). Every¬ 
thing due was paid to him. On March 15, 1919, 
another quarterly payment became due. Each child 
had $572.75 to his credit. (This represents interest 
and royalty—not “bonus.”) This money was paid 
to Mr. Mosier on March 19, 1919 (Record, p. 11). 
Another quarterly payment was not due until June, 
1919. 

On May 31, 1919, the appellees filed their petition 
for mandamus, verified by their affidavit made on 
May 27, 1919. At that time there was unpaid only 
the “bonus” payment accruing in April. Mr. Mo¬ 
sier could not receive this as legal guardian under 
the decision of the Oklahoma Supreme Court in 
Williams v. Hewitt , supra. Nor could the Commis¬ 
sioner pay it over to him as “ parent” unless “ bonus” 
be “royalty.” As to the money payable under the 
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terms of the act of 1906—i. e., interest and royalty— 
there was absolutely nothing due Mr. Mosier at the 
time he started this action. He had been paid 
everything on satisfactory showing made by him. 
He would have been paid the amounts due in June, 
and since by simply complying with the regulations 
regarding an accounting, just as he has always done, 
prior to this proceeding, since the regulations have 
been in effect. But he has rendered no accounting 
since March 7, 1919. He has made no showing as 
to what he has done with the $2,291 (the sum of 
four shares of $572.75 each) paid in March, 1919 
(Record, p. 11). Maybe he has conserved it pru¬ 
dently. Maybe he has not. We do not know. He 
does not say. He is maintaining this action to se¬ 
cure a decision that he need not say—that he need 
not render any such account, and that he may use 
it as he formerly did. All we know is that prior to 
April 26, 1917, appellees took the funds paid to 
them from the shares of their minor children and used 
them precisely as they would their own—in their 
own business affairs, in the care and education of 
the children, and in support of the family in 
general (Record, p. 20)—and that during the period 
when Mosier was accounting for these funds he 
treated them as a legal guardian is bound to treat 
his ward’s funds, confining expenditures to the per¬ 
sonal use of each child and depositing and account¬ 
ing for the balance. In other words, he stands 
charged with the unexpended balances just as a 
guardian would; w T hereas prior to April 26, 1917, 
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he simply absorbed the receipts as his own, leaving 
the children with no balance later to be accounted 
for. 

Now, the purpose of this action is to give legal 
effect to this system of taking the money as his own, 
spending it as his own, and leaving nothing for the 
children when they attain their majority as theirs by 
right. The purpose of this litigation is to destroy 
our system, based upon the proposition that the 
money is the child’s money, payable to the parents 
as natural guardian but with the duties and liabilities 
incident to a legal guardianship. 

It is true that appellees belong to the very small 
class of Osages who know the meaning of the word 
“prudent” and who do not squander their income. Of 
course, a test suit would have such a person for the 
moving party. But if Mr. Mosier is actually con¬ 
tinuing to conserve his children’s money for them, 
there is no reason why he should not continue to 
render his accounts; and if he did, he would have no 
trouble in securing their payment (speaking of in¬ 
terest and royalty and excluding bonus for the time 
being). Indeed, the trial judge (Record, p. 23) says 
we have a right to exact an accounting. Neverthe¬ 
less, on a record which shows that the appellant has 
never withheld anything except a single bonus pay¬ 
ment from appellees, and in an action started before 
an unpaid quarterly payment was due, and on a 
showing that appellees have not, preliminary to such 
payment, made the required statement of accounting 
which the court holds we have a right to exact, or 
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have made no demand for payment which has been 
denied by appellant—the court below orders an un¬ 
qualified mandamus to issue. 

Of course, the court perceives that this is not Mr. 
Mosier’s case alone. If the lower court is right and 
we are wrong, it is not alone to appellees that we 
must turn over these large amounts of money, but to 
all the Osages—the improvident, the thriftless, the 
squanderers. For, although the trial court says we 
may require an accounting generally, he directs that 
Mr. Mosier in this instance be paid without an 
accounting for the moneys last received by him. We 
can not treat one Osage one way and the others 
another way. 

It comes to this: If the lower court is right in 
holding that “bonus” is the same as royalty and 
that the minor’s money is in effect the parent’s 
money until the child becomes of age, unless the 
parent is squandering it—the possibility of which 
rendering it competent for the Secretary to require 
an accounting—then w r hy did the court order the 
writ to issue when it appears that these particular 
appellees were in default in rendering such an ac¬ 
counting? 

ASSIGNMENT OF ERRORS. 

The full assignment of errors is printed on 
pages 24-25 of the Record. They may be recapitu¬ 
lated in four headings: 

I. In holding that “bonus” money is “royalty” 
within the meaning of the act of June 28, 
1906, and must be paid to shareholders as 
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such rather than holding that “bonus” is 
not “royalty” and is not comprehended 
under any nomenclature used in the act in 
connection with quarterly distribution. 

II. In holding in effect that the money or income 
from a share of a minor, payable under said 
act to the parent during minority of the 
child, is the money or property of the 
parent, to be used as he would his own in 
business - and the upkeep of the family, 
rather than holding that the money is the 
minor’s, payable to the parent as natural 
guardian, to be expended only for the bene¬ 
fit of the individual minor, with an account¬ 
ing for the unexpended balances, and that 
any diversion of it to the uses of the parents 
constitutes a misuse of the money within the 
meaning of the act. 

III. In reviewing the appellant and in substituting 

the judgment of the trial judge for that of 
the officers constituted by law to administer 
the act, in a matter requiring the exercise of 
judgment and discretion in construing the 
meaning of the act and the definition of their 
duties. 

IV. In granting the writ on a record wherein it 

appears that the appellees have rendered no 
accounting since the last payment made to 
them, although the court sustains the potfer 
of the appellant to exact periodically an 
accounting to the end that it may be ascer¬ 
tained whether the funds of the minors are 
being misused or squandered. 


ARGUMENT. 


We shall not consume the time of the court with 
any argument on the last two points. In the state¬ 
ment of facts, we have said all that need be said on the 
fourth proposition, and the third point is one with 
which the court is familiar. The appellant, in per¬ 
forming his duties under the act, was called upon to 
decide whether the minor’s money was intended by 
Congress to go unrestrictedly to the parents as their 
own. A new source of money receipts came into 
existence long after the passage of the act—i. e., this 
“bonus” money—and the appellant was obliged to 
consider and determine whether this money was 
“royalty” or money which the act directed him to 
pay out quarterly. If the appellant has not acted 
arbitrarily; if that construction be reasonable: Then, 
we submit on the authority of decisions repeatedly 
rendered by this court and the Supreme Court of the 
United States, the lower court transcended its juris¬ 
diction in setting at naught the judgment and admin¬ 
istration of the appellant and in substituting its own 
judgment and ideas—especially when, as we shall see, 
the court had a fundamental misconception of the 
real situation in which these funds accrue. 

To enable this court to see that the appellant has 
not been guilty of arbitrariness and has not placed 
upon the act of 1906 any wild, extravagant, un¬ 
reasonable, or impossible construction, we shall 
narrow the debate to the first and second propositions. 
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I. 

“Bonus” money is not “royalty,” interest, rent from 
grazing, money derived from the sale of town lots, 
or reservations. 

Congress had plenary power over these Indians and 
their property, and in the act of 1906 endeavored 
circumstantially and minutely to direct what should 
be done, appointing the appellant as the agent and 
instrumentality through whom the act should be 
administered, leaving to the Secretary power to do 
all things necessary to carry into effect the pro¬ 
visions of the act not otherwise therein specifically 
provided for. 

Congress directed with some particularity the 
character of funds that were to be disbursed every 
three months as they accumulated. It is our con¬ 
tention—and do we need do more than state it?— 
that we may not disburse a single penny unless we 
can identify it with any one of the classes of funds 
which we are authorized to distribute. If we re¬ 
ceive money as royalty from oil, gas, coal, or other 
mineral leases, or from the sale of town lots, or from 
the sale of three specified reservations, or from 
grazing lands, we are to pay such moneys out quar¬ 
terly at the same time we pay out interest on the 
trust fund. So says the second paragraph of section 
4 of the act. It was anticipated that other money 
might come from other sources: Money due, money 
that may become due, or may after the passage of the 
act be found to be due. Such moneys were not to 
be distributed, but were to be kept for a period of 
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twenty-five years from January 1, 1907. Section 4 
speaks of these moneys as belonging to the Osage 
Tribe or due the Osage Tribe, as distinguished from 
individual shareholders. 

Now, the preceding section (3) reserved the oil, 
gas, coal, and other mineral deposits to the tribe as 
such, to be leased by the tribal council, with the 
approval of the Secretary, under rules and regula¬ 
tions to be prescribed by him. Any money secured 
through such leases is tribal money—a communal 
fund. It is not individualized further than the act, 
in section 4, permits. That is, the “royalty” yielded 
by the lease may be divided into 2,229 parts and paid 
out to each shareholder at the time the interest 
money is disbursed. In other words, no money se¬ 
cured by leases on the reserved tribal mineral hold¬ 
ings is to be paid out as income to a shareholder 
unless it arises from “royalty.” 

At this point we perhaps should save the court 
from the misconception that the trial court in¬ 
dulged. At the outset of his opinion (Record, p. 20) 
he speaks of “bonus” as money “derived from the 
successful bidder for an oil lease of land belonging to 
the minor children of the relators.” This is not so. 
It may be that there is not a drop of oil under the 
land allotted to these particular minors. Every 
shareholder gets his share of royalty whether there 
be oil or gas in his particular allotment or not. If his 
land is underlaid with oil or gas the deposits are not 
his until 1931, but are reserved to the tribe. No 
matter where these valuable deposits may lie, they 




are reserved in common to the tribe, and what he 
gets he takes as a shareholder in this reserved 
property. 

Elsewhere in his opinion (Record, p. 22) the court 
says that Congress provided in a complete manner for 
the making of leases “upon the lands of the Indians 
and directed that the proceeds be distributed to the 
owners thereof. ” Congress did no such thing. What 
Congress did, we have already stated. And Congress 
said nothing about distributing the “proceeds”; it 
merely authorized the distribution of “royalty.” 
Royalty is only one of the “proceeds,” as we shall 
show. 

Perhaps Congress meant to use the word “pro¬ 
ceeds. ” There is nothing to indicate such an inten¬ 
tion. It is immaterial. We are to be governed by 
what Congress actually said. If the court directs A 
as a trustee to pay over the “interest” as he collects 
it on certain notes to the beneficiary, we do not 
understand that A would be authorized to pay over 
a partial payment on the principal. 

Congress said, “Pay out the royalty.” “Royalty” 
had a well-defined meaning in 1906 and it has to-day. 
It embraces just one peculiar source of revenue from 
mining leases. It comprehends as such nothing 
more. Under the act, the appellant has laid on him 
a ministerial duty of paying out “royalty”—a duty 
which mandamus may enforce if not voluntarily 
performed. But is that writ designed to enforce an 
undefined duty or a questionable duty? Is the 
proceeding, with the writ of mandamus as its object. 
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designed, first of all, to be an enquiry into whether 
or not a right or duty exists, or to create a right or 
duty, and then to enforce it? Mandamus is not a 
proceeding to ascertain and define or create a right or 
duty, but to enforce the performance of an existing 
clear ministerial duty. The general rule is stated in 
26 Cyc., 165, under the caption of “Creation or im¬ 
position of new powers or duties. ” 

It is not competent, we submit, for a court to 
change the language of an act of Congress in order 
to discover a duty not otherwise clear; concretely, 
to read into the act the broad term “ proceeds,” 
which is not there, for the technical term “royalty,” 
- which is there. Royalty is one of the proceeds, but 
only one of the proceeds, of an oil lease. There is 
“rent” for nondevelopment. Proceeds may include 
all these items, but royalty is only an item. Bonus 
is not a proceed of a lease; on the contrary, the 
lease proceeds from the payment of bonus. 

To understand the nature of “royalty” and 
“bonus,” we must go somewhat into the history of 
oil and gas mining. The literature on the particu¬ 
lar subject is not extensive. There are no court 
decisions distinguishing “bonus” and “royalty.” 
We are in a virgin field. 

Oil and gas are fugacious in nature. They are 
mobile minerals, as distinguished from the solid min¬ 
erals, which are found in placer deposits or in rock 
in place. The latter are fixed in situ. The ownei 
of the surface has title to the mineral content. The 
minerals are in his possession as a part of the corpus 


23 


of his real estate. Oil and gas, however, while under¬ 
lying the surface of his property, may escape from 
his land. That is, if an adjacent owner drills on his 
land, the oil or gas may be extracted—not that alone 
beneath the driller's land, but that beneath the 
other man’s land, unless barred by some dike or 
geological formation which confines it. In other 
words, B can get some or all of the oil beneath A’s 
land without touching A’s land. It is naturally 
quite impossible to demonstrate what part of the oil 
or gas came from beneath A’s property. So prop¬ 
erty in oil has been assimilated to property in ani¬ 
mals ferae naturae —as merely a right to reduce to 
possession. 

The proprietor of the surface may bore into the 
earth to obtain oil or gas. No one else, without his • 
permission, may do that. If he finds oil and thus 
reduces it to possession, the oil is his, to remove and 
to sell. He has the exclusive right on his own land 
to bore, seek, and secure the underlying oil and gas; 
that’s one property right. But ownership in the sub¬ 
jacent oil is not his until his effort has resulted in 
dominion and control by actual possession. Ohio Oil 
Co. v. Indiana , 177 U. S., 190, 208. 

The two things are essentially separate: (1) The 
right of the owner to bore into the bosom of the earth 
and thereby to discover and reduce the oil and gas 
to his possession; and (2) the ownership in the oil and 
gas actually extracted and appropriated as the result 
of drilling. Id ., p. 202. 
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But the owner may not do the drilling. Somebody 
else, whose business it is to produce oil, may desire to 
drill, secure, and sell the oil. The owner is full lord 
over his estate with the exclusive right to drill. He 
need not yield any part of his dominion. He need not 
exercise his right. But he may, if he will, giant a 
part of his sovereignty to a party for a consideration 
or without a consideration. He may invest the oil 
man with his right to drill and reduce the oil to 
possession. He may grant so much of his lordship as 
will enable the oil man to stand in his shoes in the 
matter of exploration and reduction of the oil to 
possession. This is commonly done by what is 
called a “ lease.” Some say that it is in the nature of 
a grant of an incorporeal hereditament. For our pur¬ 
poses, we need not go into the theories. It is enough 
that they are known as “ leases,” and we are concerned 
with just two aspects of these “leases” as they are 
made in the Osage Nation. 

The right to stand in the shoes of the owner of the 
premises, to wit, the Osage Nation, and to exploit 
the land for its oil or gas contents is sold to the highest 
bidder. The consideration which he pays for this 
is called " bonus.” The bidder pays this consider¬ 
ation without any regard to whether oil or gas exists. 
The amount of the bid, the “ bonus,” represents the 
extent of his faith in a potentially valuable oil 
deposit. He has to pay this “ bonus" before he has a 
right to drill and explore and extract. He must pay 
it whether he finds a million barrels or not a single 


25 


drop. It is the consideration for the grant of a 
partial estate in the land itself. When he pays or 
secures his “ bonus,” he is given a “ lease.” 

Now, the lease contains other considerations. 
When he has exercised his right to drill (under con¬ 
ditions prescribed by the regulations) and has found 
oil or gas, he becomes the owner thereof, having 
bought and paid for the right of the owner to drill 
and recover the mineral. But the lease provides, 
in that event, for another consideration—he must 
yield to the lessor a certain percentage of the oil which 
he extracts and produces. This is called “royalty.” 

Section 3 of the act of 1906 provides: 

That the royalties to be paid to the Osage 
tribe under any mineral lease so made shall 
be determined by the President of the United 
States. 

The President has fixed the royalties at one-sixth, 
or in certain contingencies, one-fifth (Record, p. 12). 

What is thus received, in the proportion fixed by 
the President, constitute the “royalties” which are 
disbursable under the act. The act does not speak 
of different kinds of royalties. It says in one place 
that the President is to fix the rate of royalties, and 
then elsewhere in the act it identifies these royalties 
and says that we are to pay them out on a per capita 
basis at the time we disburse interest on the tribal 
trust funds. Nothing is clearer or more explicit. 

But the contention of the appellees and the hold¬ 
ing of the trial court are that this word “royalties” 
includes the “bonus” which we are withholding. 
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The court says that this bonus money “may not be 
royalty in the strict sense of the word” (Record, p. 
21). It certainly is not; and, we contend, is not 
royalty in any sense of the word for radical reasons 
going to the nature of its origin, as w r e have already 
shown, and for the further reason that royalty stands 
defined in the act itself as that revenue the rate of 
which is fixed by the President of the United States. 
The President does not fix the “bonus.” The bid¬ 
ders attend to that. 

“But,” the trial court continues, “it is certainly 
money derived from 1 oil * * * leases upon the 
lands/ to quote the language of the statute.” 

What of it? The statute does not direct us to pay 
out “money” received from “oil * * * leases 

upon the lands.” It directs us to pay out “royalty 
received from oil * * * leases upon the lands.” 
Besides, bonus is not money derived from oil leases. 
It precedes the lease. It is derived from bidders for 
oil leases. The lease, with its rights, comes to the 
bidder from his bonus payment; the royalty is de¬ 
rived from the oil produced under the lease. Tech¬ 
nically, royalty is a proportion of the oil itself, but 
it may be settled for by conversion into money. 

The decision (Kendicott v. Supervisors, 16 Wall., 
452) from which the trial court quotes an excerpt, is 
not helpful. Loosely and generally, w r e may speak 
of bonus as a sum paid for services or in addition to 
or in excess of that consideration which would ordi¬ 
narily be given. Some Government employees now 
enjoy what is called a “bonus.” We have heard of 
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the term in connection with loans, etc. But a word 
does not always have the same meaning wherever 
used. “Bonus” as a technical term in oil mining 
was unknown at the date of the decision. 

In this case “ bonus” is not a sum paid for services 
or in addition to or in excess of a consideration for 
an estate or a right sole and distinct from the other 
consideration which is given from and based upon 
production. It is a consideration for a grant dis¬ 
tinct from what may follow the grant. 

It is true that the Comptroller of the Treasury 
felt constrained to decide that “bonus” should be 
classed with royalties for distribution and could 
therefore not be deposited in the Treasury to bear 
interest. It was within his province to rule that we 
could not deposit the money in the Treasury and 
secure interest thereon from the United States. But 
that is as far as that officers right to adjudicate 
extended. The Department did not accept his view 
that “royalty” comprehends “bonus.” It found 
itself more in accord with the text writer Archer on 
Oil and Gas , where, on page 44, he says: 

The consideration which the lessee pays for 
the lease must not be confounded with the 
consideration which the lessor is to receive for 
the oil and gas. The cash consideration, 
bonus , or whatever it may be called, paid or 
agreed to be paid by lessee for the lease, is a 
consideration for the exclusive privilege of 
entry for exploration. The rental or com¬ 
mutation money is the consideration which 
the lessor receives for permitting the lessee to 



9 


28 

further hold his exclusive right of entry for 
exploration. These payments, by whatever 
name they may be called, do not vest any 
title in or right to the oil or gas in place. As 
long as no developments are made resulting in 
the discovery of oil or gas by lessee, his lease 
remains a mere privilege to enter and search. 
When lessee discovers oil or gas in paying 
quantities, his right to produce then becomes a 
vested right. He is then, and for the first 
time, authorized and obligated to pay the con¬ 
sideration to lessor for the exclusive vested 
right to produce the oil and gas, the true con¬ 
sideration for such minerals being the royalty 
of oils and cash rental for gas, as the case may 
be. 

This is the first case in which the precise question 
has been before the court for judicial expression. 
The nature of leases and of rights in oil land have 
been considered in an ever-increasing number of 
cases; but our precise point never, so far as we have 
/been able to find. 

In Brookshire Oil Co. v. Casmalia Oil Co. (155 Cal., 
211; 103 Pac., 927), the court speaks of the effect of 
a lease in these words: 

The title is inchoate and for the purpose 
of exploration only until oil is found. If oil 
is found, then the right to produce becomes a 
vested right. 

This, of course, says nothing about “ bonus / 1 but 
it brings out the distinction we have in mind: The 
“ bonus ” is the consideration for the grant of the 
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right to explore; if oil be found, then the right to 
produce becomes a vested right, yielding another 
and totally different consideration—a royalty on 
production. 

Other courts have said that the right to explore is 
not an inchoate right, but a vested right; that what 
is inchoate is the right to produce oil and gas unless 
and until the oil or gas is produced. Venture Oil Co. 
v. Fretts (152 Pac., 451). It is not material whether 
the right to explore is an inchoate right or a vested 
right, although we deem it to be the latter; the 
real point is that it is a right or an estate which is 
the subject of a grant distinct from the oil and gas 
itself, and is granted for a distinct consideration 
that does not depend in the slightest manner upon 
the existence of oil or gas or title to the oil and gas, 
except in so far as its amount reflects the judgment 
or hopes of the bidder. It is all the same whether 
oil is existent or nonexistent. 

It is to be regretted that the series of excellent 
papers on the “Law of Oil and Gas” now appearing 
in the Michigan Law Review , beginning with the 
April, 1920, number of Vol. 18, have not at the time 
of writing this brief progressed to a point where the 
views of the author, James A. Veasey, Esq., of the 
Oklahoma bar, who is delivering a series of lectures 
on the subject in the Michigan Law School, are suc¬ 
cinctly quotable on our precise point. Like the 
courts, so far in his articles he has had no occasion 
to draw the line sharply, as we must in this discus¬ 
sion. He-does show (18 Mich. Law Rev., 633) that 
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in the early days it was not the practice to pay a 
bonus for a lease. From page 658 we quote: 

Another practice connected with the taking 
of oil and gas leases came into importance 
during this period—namely, the custom of 
paying the lessor a bonus or initial cash con¬ 
sideration for the execution of the lease. It 
is manifest that when it was usual to stipulate 
for early development the payment of bonus 
was a rare occurrence. At that time the con¬ 
sideration moving the lessor was the obliga¬ 
tion binding the lessee to operate. When, 
however, the provision for prompt develop¬ 
ment was qualified by the rental clause, a 
further inducement to the lessor was neces- 
sary. Naturally this took the form of a 
money payment sufficient to bring about the 
execution of the lease, the amount depending 
upon the prospective value of the land for oil 
and gas purposes, and the degree of competi¬ 
tion between operators for leases in the par¬ 
ticular vicinity. In the last fifteen years the 
custom of paying a bonus has been almost 
universal, and the practice is resorted to even 
where there is a positive obligation to drill 
w ithin a stipulated time w T here the lands are 
in the immediate neighborhood of develop¬ 
ment. In wild-cat territory the bonus usu¬ 
ally paid is small, w hile in a district proven or 
partially proven bonus payments frequently 
range from one hundred dollars an acre to 
five thousand dollars an acre, depending upon 
the possibility of the particular tract and the 
competition among operators therefor. 
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This brings us to the historical fact that when the 
act of 1906 was passed, the right to explore, drill, 
and produce oil, etc., in the Osage lands was already 
vested in the “ Foster lessees” under a contract made 
between the tribe and Edwin B. Foster March 16, 
1896, for ten years, extended for another ten years 
by the act of March 3, 1905 (33 Stat., 1061). There 
was no such thing as “ bonus” in the Osage country 
at the time the act of 1906 was passed. There was 
therefore no occasion for Congress to legislate con¬ 
cerning bonus. Royalty on production was in ex¬ 
istence and Congress did legislate in reference to that. 
The bonus system came into being when the Foster 
leases expired in 1916. 

We contend that bonus, therefore, comes within 
the category of “ moneys that may become due,” 
mentioned in section 4 of the act. Under the Comp¬ 
troller's decision we may not place it in the Federal 
Treasury and secure interest upon it. But we can 
deposit it in bonded banks as “individual Indian 
money” drawing interest. The Indians may be 
entitled to payment of the interest thus derived 
from the bonus as income, but not necessarily to the 
immediate payment of the principal sum, the 
“bonus” itself. For, on our theory, the oil and gas 
being reserved as a tribal estate, the bonus repre¬ 
sents a cash consideration for the granting of a par¬ 
tial estate in the oil and gas bearing lands to some 
one else, and is therefore principal, a quid pro quo. 

“Bonus” is paid once and for all as the supposed 
equivalent in cash for the estate that is granted. It 
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is not income to any extent, other than the purchase 
price realized from the sale of real estate is income. 
But royalty is continuous, as long as oil is found, 
fluctuating with production and the price of oil, and 
appropriately payable to the shareholders at recur¬ 
ring intervals. 

II. 

The minor’s share of the money disbursable under 
the act of 1906 is the minor’s money and is noi the 
property of the pareni, even it payable to the latter 
during the minority of the child. 

In discussing the Indian appropriation bill for 
1919 Mr. Tinker, an Osage Indian, was a witness be- 
for the House subcommittee. He claimed that the 
minor’s share of the income belonged to the parent. 
The Chairman of the subcommittee said: 

In other words, you want the door wide 
open, so that the parent, whether a spend¬ 
thrift or not, may squander this golden stream 
and turn the child loose when he is 21 years 
old. Do you want a situation like that? 

Mr. Tinker. If you put the law in that way, 
all right. 

The Chairman. Nowhere for a thousand 
years, where civilization has obtained, has 
anybody, parent or not parent, been permit¬ 
ted to spend the money of an infant without 
rendering an account to some court. 

Mr. Tinker. But w r e insist this is not the 
money of the infant; it is the money of the 
parent; it belongs to the parent. 

The Chairman. If it belongs to the parent, 
I have no more to say. 




“If it belongs to the parent,” we have no more to 
say. The appellees and the lower court are right if 
the money payable on account of a minor is the 
parent’s money—although why, in that event, have 
any accounting, as the trial court says we may 
require? 

But does the money belong to the parent in any 
sense ? 

We have already shown that when the communal 
holdings of the tribe were, in the scheme of the act 
of 1906, to be broken up and individualized, a roll 
was made to ascertain the number entitled to dis¬ 
tribution. There was no distinction drawn between 
young or old, minors or adults. Each enrolled mem¬ 
ber was entitled to a 2,229th part of the principal 
and of the disbursable funds. As a division of 
property, every share had the same attributes. Each 
share was without qualification the property of the 
shareholder. The money in the United States Treas¬ 
ury was to be segregated as soon as practicable after 
January 1, 1907, “and placed to the credit of the 
individual members of the said Osage Tribe on the 
basis of a pro rata division among the members of said 
tribe, as shown by the authorized roll of member¬ 
ship.” This is quoted from the “First” paragraph 
of section 4. 

Under section 7 the lands divided under the act 
were “set aside for the sole use and benefit of the 
individual members of the tribe entitled thereto, or 
to their heirs.” Section 5 provided that at the end 
of the twenty-five years’ period the lands, mineral 
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interests, and moneys should be the absolute prop- 
. erty of the individual members of the tribe or their 
heirs. Section 6 provided for the descent of lands, 
moneys, and mineral interests of any deceased mem¬ 
ber. There is no distinction made on account of 
quantum of blood, sex, or age. 

If for a thousand years where civilization has pre¬ 
vailed no one, parent or otherwise, has been allowed 
to spend the money of an infant without rendering 
an account to some court, where do we find the au¬ 
thority, in the Osage instance, for so notable an ex¬ 
ception to the rule? Did the representatives in Con¬ 
gress of a highly civilized nation, legislating in the 
interests of its wards, design to convert a minors 
property into the property of a parent, when that 
property came from a common source and came to 
each individual as a personal right solely and wholly 
because that individual was a member of the tribe 
without any regard as to whether he was an adult 
or a minor? 

We must search the act itself for the creation of 
such a novel transmutation of property rights. But 
before we do, we must present the appellees’ propo¬ 
sition. It is this: In the old days when annuities 
were distributed parents and children shared alike, 
but the minor’s share was delivered to the parents. 
It was his. In other words, he received more than 
his personal share on account of his having a child 
to support. The argument is that the father had an 
additional allowance measured by the number of 
children he had. And so with disbursable tribal 
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funds. Consequently, when Congress passed the act 
of 1906 it was with knowledge of this and with the 
intention to continue the practice. 

We do not deny in our pleading that prior to 1906 
the minor’s share was handed over to the parent. 
Congress in dealing with the Indians disturbed as 
little as possible their mode of living. Annuities had 
basically the idea of support. The father was the 
natural guardian. It was not to be expected that an 
Indian on the plains living not wholly unlike his 
fathers lived, should lay aside his blanket and seek 
some court w r herein to take out a white man’s letters 
of guardianship. Whatever the Government allowed 
through gratuitous appropriation or by treaty cer¬ 
tainly was distributed w T ith the idea of maintenance 
in mind. And among the Osages, with their own 
regular income in 1906 and prior to that year, the 
per capita share, as we have already shown, was 
small—no more than needful to support a family. 

When Congress came to break up common prop¬ 
erty with a view of putting each Indian in the white 
man’s class, we submit that it requires strong lan¬ 
guage in legislative expression to justify a holding 
that a minor’s distributable share is the parent’s 
property. 

Just to what extent it is contended that it is the 
parent’s property appears in the “ Stipulation ” 
(Record, p. 20). It is agreed that these appellees, 
themselves among the very highest type of Osages 
in every respect, formerly took the moneys paid to 
them on account of their four minor children and 
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used those funds in their own business affairs and 
for the support of the family in general, including, 
of course, the care and education of these minor 
children. There was no accounting. No matter 
how the money was spent, it was gone; whether for 
the benefit of the child from whose share it came, 
or for some other member of the family. As the 
parent’s property, he could use every penny of it 
and have no accounts to render when the child 

became of age. If any was left, the parent could 

# 

turn it over to the child or keep it, just as he pleased. 
Now, where is the statutory authority for this 
anomaly? 

The appellees and the trial court profess to find 
it in the ‘‘First” paragraph of section 4 of the act: 

And the interest that may accrue thereon 
(i. e., the trust funds) shall be paid quarterly 
to the members entitled thereto, except in 
the case of minors, in which case the interest 
shall he paid quarterly to the parents until said 
minor arrives at the age of twenty-one years: 
Provided , That if the Commissioner of Indian 
Affairs becomes satisfied that the said interest 
of any minor is being misused or squandered 
he may withhold the payment of such interest : 
And provided further , That said interest of 
minors whose parents are deceased shall be 
paid to their legal guardians, as above pro¬ 
vided. 

Royalty, etc., the next paragraph provides, is 
payable in the manner and at the same time the 
interest money is paid. 
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Let us analyze this provision: The income is to be 
paid quarterly “ to the members entitled thereto.” 
Now a minor is a member; but obviously a minor’s 
share should not be paid to him directly. White 
men do not do it. A civilized white minor must have 
a guardian. The guardian receives and accounts for 
his ward’s money. The parents are the natural 
guardians, but may not be legal guardians. Con¬ 
gress, we submit, simply in this place authorized 
payments to be made to the parents as natural guar¬ 
dians —and intended absolutely nothing more. It 
waived any requirement that the natural guardian 
should secure appointment as legal guardian. But 
that is very far from converting the ward’s property 
into property of the guardian. The act merely 
directs that the parent, without letters of guardian¬ 
ship, shall receive the money; but it does not relieve 
the parents of any obligation to use it as a guardian 
is bound to use his ward’s property and to account 
ultimately for the money thus received. We call 
the court’s attention to the fact that if there be no 
living parents, the last proviso uses the same lan¬ 
guage—“shall be paid”—in directing that the 
minor’s share shall be paid “ to their legal guar¬ 
dians.” If there be transmutative magic in the 
words “shall be paid” in one place, why not in the 
other place? 

If by this provision for the receiptor of a minor’s 
share the money becomes the parent’s property, why, 
for the same reason, does not the minor’s money be¬ 
come the legal guardian’s money—to be spent by the 
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latter not only for his ward, but in the general sup¬ 
port of the guardian’s own family and in the conduct 
and maintenance of his own private business? 

Again: Why should the Commissioner be concerned 
with the manner in which the parent spends the 
money paid to him from the share of his minor child 
if, after it is paid, it becomes the parent’s property 
precisely the same as that which the parent receives 
from his own share? The law, unfortunately, gives 
us no control over the parent’s money. He can 
spend it as he pleases—and the most of them do, and 
run in debt at that. He can squander it or conserve 
it. He can buy nine automobiles in a year, one after 
another, as one Osage Indian did, rather than to wash 
a muddied vehicle. Or he may do as a certain Indian 
in Oklahoma actually did—pay $1,800 for a grand 
piano too large to go into his house. He had no 
room in his barn for it. The best he could do was 
to put the elongated end of it under the cover of his 
chicken house. The fowls roosted on it at night, 
undoubtedly lulled to sleep by the subconscious effect 
of the unsung harmonies within, while the elements 
beat out the Chopin “Raindrop Prelude” on an ex¬ 
posed keyboard which never responded to the tech¬ 
nique of human fingers. It matters not what he 
does with his money in the Osage tribe; we can not 
withhold the payments. 

But in the case of an Osage minor, the law says 
that if the Commissioner “ becomes satisfied ” that the 
interest of the minor (it seems still to be the “ interest 
of the minor” even if it has been paid over to the 


parent) is being “misused or squandered,” he may 
withhold payments. Why? What difference does it 
make if the parent is never to be called upon to 
account for these payments? 

Is it stretching the language of the proviso too far 
to detect in this the thought that sometime this 
money is to be accounted for; wherefore it must not 
be misused or squandered, else there will be little or 
nothing to turn over to the child when he shall have 
attained his majority? 

The court will observe that Congress used two 
words—“ misused/' “ squandered.” These words are 
not identical. The Standard Dictionary defines 
“misuse” as “to use or apply wrongly or improp¬ 
erly.” “Misusage” means “erroneous or improper 
use; misapplication.” Squander has quite a different 
meaning: “ To spend wastefully or with foolish lavish- 
ment; waste profusely; dissipate”; “To waste money 
or some other valuable thing; spend fortune or sub¬ 
stance lavishly and foolishly.” The synonyms are: 
“ Dissipate, expend, lavish, scatter, spend, throw 
away, waste”; and the antonyms are: “Economy, 
hoard, hold, husband, lay by, lay up, preserve, 
reserve, save.” A child has money in B's possession. 
B may use it lavishly on him personally; indulge him 
with unnecessary luxuries; waste it in foolish ex¬ 
travagancies, but all for him. Or B may “invest” 
it for him in stock in some company professing to be 
drilling for oil in Maryland or on Greenland's icy 
mountains—all for him. The term “squander” 
comprehends such uses. 
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On the other hand, B may not do those things, but 
he may take the money and put it into his business, 
or make a most prudent investment for himself or 
another of his children, or use it in the higher educa¬ 
tion of still another child. No one can say that he 
is squandering the money in the sense of wasting it 
with foolish lavishment. But he is misusing it—mak¬ 
ing a wrong and improper application of it. 

The trial court (Record, p. 23) after stating that 
we insist that the minor’s money may be used only 
for the benefit of the minor exclusively and that any 
other use is a misuse or squandering, says that it is 
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plain Congress intended the parents of the minor to 
have the “use” of this money—“a use, no doubt, 
that shall be wise, and calculated to improve the 
standards of their lives, to insure the education and 
maintenance of their children, or to produce a home 
environment tending to make better and more con¬ 
tented citizens,” and that “to use these funds in 
hazardous or speculative undertakings or in lavish 
and extravagant expenditures would be to misuse or 
squander them.” But, he decides, the money “may 
be used in the upkeep of the family and on an increas¬ 
ing scale of comfort as an increasing income may 
justly warrant.” The decision is .that the Commis¬ 
sioner may inform himself as to whether the limita¬ 
tions, as marked out by the court, are observed by 
the parents and, for that purpose, may require 
periodical statements. 
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Let us assume that we have yielded to the utmost 
contention of the appellees and have paid to some 
Osage parent $8,090 on account of his minor child. 
He has rendered an account. It shows that he has 
spent $800 in keeping the child in some boarding 
school. The rest he has spent in producing “home 
environment" and in the extension of his own busi¬ 
ness. The “standard" of th6 parents' lives has been 
improved. To assist Clarice in keeping up with the 
Joneses, he has purchased a valuable ring. Of course, 
Clarice will wear it, but the purchase of a diamond 
is not a hazardous or speculative undertaking, pro¬ 
vided it is really a diamond. There is not a penny 
of the money left to be paid over to the minor when 
he becomes twenty-one, to be sure; but the expendi¬ 
tures have been along the line of a crescendo move¬ 
ment on the scale of comfort. Possibly this use of 
the money has tended to make them better and 
more contented citizens—at least until the Joneses' 
next move. 

Now, what is the Commissioner to say to this'? 
The law speaks of his being “satisfied" that the 
money is being misused or squandered. He may 
have his own views, but if the lower court be right 
he must not use them. He may think that the 
parents should have expended the child's share, so 
far as they spend any of it, on the child, manifestly 
retaining a large balance to be put away and turned 
over to him when he will have ceased to be a minor. 
The Commissioner may think that while the money 
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has not been squandered in the usual sense of that 
word, it has been misused —not used properly, in 
that it has been applied to the wrong party. 

What ultimate difference does it make whether the 
parent squanders the money for the benefit of the 
child, or misuses it so that none is left for child ? If 
Congress was not concerned with the use to which 
the parent applied his own money, indifferent as to 
whether he squandered it or not, why this sedulous 
care for the child's share which has to be paid to 
him if in legal effect it was the parent’s money or if 
the parent was entitled to the use of it as his own? 
If the parent’s money, the parent could not misuse 
it except in the setose fhat squandering is a misuse of 
money. Yet Congress used both words—“misuse” 
or “squander.” 

This is not all: Section 3 of the act of April 18, 
1912, supra , provides that “no guardian shall be 
appointed for a minor whose parents are living, 
unless the estate of said minor is being wasted or misused 
by such parents. ” 

The “ estate of the minor!” Why, according to the 
principle which this action seeks to have established, 
the minor has no “estate!” The money is to be 
paid to the parent who is to have the use of it; and 
if it is all used up, it is no misuse provided the “ home 
environment” has been elevated, etc. 

And, after all, where in the act do you find the 
words that gives the parents the use of this money? 
Section 4 does not say so; it merely says that the 






money ‘‘shall be paid quarterly to the parents,” 
just as later it directs that where the parents are 
dead, the money “ shall be paid to their legal guar¬ 
dians, as above provided.” Does the legal guardian 
enjoy the use of it as his own? Is the legal guardian 
to be permitted to expend it in the “upkeep” of his 
family, of which his ward may be an inmate, “ on an 
increasing scale of comfort as an increasing income 
may justly warrant?” Is it to be used to improve 
the standards of the lives of the guardian’s family 
and to produce an environment in his home that 
will tend to make better and more contented citizens ? 
On that basis we can conceive the best and most 
contented citizens in the Osage country will be the 
man who can secure the greatest collection of letters 
of guardianship. 

There is a portion of the act of 1906 which does 
speak of a beneficial use in property in one not the 
owner, but it is not in connection with the income 
which the Government disburses. Each enrolled 
child has by allotment as much land as his parent. 
Section 7 of the act provides “ That parents of minor 
members of the tribe shall have the control and use of 
said minors’ lands , together with the proceeds of the 
same , until said minors arrive at their majority.” 
The ownership of the land does not change, but here 
is authority for the parents to control and use the 
land and its proceeds. Here is the character of lan¬ 
guage used by Congress when it means to enact the 
idea that the appellees and the trial court entertain 
upon the question before the court. 
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The learned justice below quotes from section 7 
(Record, p. 22) and builds an argument thereon. He 
says that Congress used the word “royalty” in the 
sense of the word “proceeds” Royalty comes from 
oil; oil comes from the land; the parent is to have 
the use of the proceeds of the land; ergo, very simple. 
“It gives to them the royalty received from the oil 
leases and all other mineral leases upon said lands. 
What else more could it give, except complete owner¬ 
ship and title ?” “What else more,” indeed. Why 
should A. B. care who owns the property provided 
A. B. can spend it? A. B. could boost his “home 
environment” just as well by using J. D.’s income 
as by using his own. He could become just as good 
and contented a citizen even if J. D. couldn’t. 

Yet if Congress meant to convert the minor’s 
money into property which the parents may use as 
their own, and in the way appellees admit they used 
it prior to 1917, and in the way they now want to 
use it, the appellees are right, and the trial court is 
right. That is what this court must say if the judg¬ 
ment below is to be affirmed. 

There can be no doubt of the general proposition 
that money or property going to a child by gift, 
devise, or distribution is and remains distinctly the 
child’s property unless there be explicit provision 
otherwise. No court would go beyond the expres¬ 
sion of that provision. Mere direction that it shall 
be paid to a natural in preference to a legal guardian 
would not imply any change in the ownership or in 
the use to which the estate would be put. 
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We respectfully insist that there is nothing in the 
act of 1906 which justifies any such contention as 
appellees advance or sustains any such conclusion 
as the trial court reached. 

If we are right, it follows that the appellant is 
well within the scope of his authority when he 
exacts an accounting from the parents. He has 
power to make needful regulations to make effective 
the operation of the act except in such instances 
where the act itself specifically makes provision. 
The Commissioner must have some means of inform¬ 
ing himself as to whether the money paid to the 
parents is being misused or squandered. We submit 
that the Secretary has authority to lay down rules 
as to what constitutes misuse or squandering. 

The trial court concedes that in theory this right 
exists; but we respectfully suggest that his judgment 
in this case utterly nullifies his holding. We do con¬ 
cede that in one respect the court is right: As already 
shown, in making these regulations, the Secretary 
provided that the parents could be paid a certain 
amount per month without an accounting; that the 
use of more would constitute a situation where the 
inhibition against payment would apply; although 
provision was made for the payment o*f larger sums 
required for medical or educational purposes or the 
purchase or in the improvement of property for the 
minor, upon suitable showing (Record, p. 10). The 
regulation at its worst displays a spirit of accommo¬ 
dation to conditions; an effort to relieve the Indians 
of an onerous burden of accounting; an attempt to 
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he reasonably generous—saving the money from 
misuse and squandering because, prima facie at least, 
larger sums could not be used ordinarily unless the 
parent was actually wasting the minor’s money, and 
yet so adjusting the workings of the rule as to permit 
on a suitable showing the use of more money where 
health, education, or the conservation of property 
indicated. 

Certainly the appellees are in no position to com¬ 
plain of such a rule which gives them a part of the 
fund without any accounting. As a matter of fact, 
their complaint is not that the Secretary has no 
right to give them any part, but that he does not 
give them all, without an accounting. Yet we con¬ 
fess that the better rule is to put the entire amount 
upon one basis: If there be misuse or squandering, 
the parents must not be paid a cent; a legal guardian 
should be appointed under the provisions of the act 
of 1912; and if there be no misuse or squandering, 
there is no statutory reason why the natural guar¬ 
dian should not receive all, just as the appellees did 
during the period of their accounting. We deem it 
our duty to inform the court that moved by these 
considerations, the regulations, since the judgment 
below, have been amended so that now no part of 
the money will be paid without the furnishing of 
information whereby the Commissioner can deter¬ 
mine whether there is a misuse or squandering. If 
there be, no part of the money will be paid. If there 
be not, all the money will be paid—always excepting 
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the “bonus’’ which, for reasons given, we contend 
is not disbursable as royalty. 

The trial court says that the “ statute makes the 
parents, not the Commissioner or the respondent, the 
judges in the first instance of the judicious use of the 
moneys in question/’ We fail to find anywhere in 
the statute language justifying this holding. It is 
contrary to the general scheme of care for the Indian. 
To be sure, certain moneys are to be paid to the 
parent—but a condition attaches: The parent must 
not misuse or squander the fund. It is not for the 
parent to determine what is a judicious use of the 
money. His idea on the subject of misuse or squan¬ 
dering may—certainly as a rule does—differ radically 
from our view. The statute says that it is the Com¬ 
missioner who is to be “satisfied” on this point. Of 
course, a parent receives the money with a respon¬ 
sibility—that is, if we are correct in our view—and 
he necessarily exercises a discretion when he spends 
it; that is, he may spend it foolishly but in good faith, 
not realizing the foolishness of the expenditure. But 
it is not for him to determine the wisdom of his act or 
to be “ satisfied.” 

CONCLUSION. 

The case comes to this: 

Appellees concede that prior to 1917 they took 
their children’s money and used it as their own in 
business and in the general support of the family. 
The regulations condemn this as a “misuse” and 
restrict the use, under penalty of withholding pay- 
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ment, to the benefit of the child whose money it is. 
If the fact had been known, even prior to our regula¬ 
tions on the subject, the Commissioner would have 
withheld payments, and he would have been justified 
unless it be true, as a matter of law, that the child’s 
money is, to all intents and purposes, the parent’s 
money. But after we had taken steps by these regu¬ 
lations to obtain information these appellees filed 
statements showing that they were then spending or 
saving the money for the child, and not using it in 
their own business or in the general support of the 
family. So, during that period, they were not mis¬ 
using or squandering the money. Consequently dur¬ 
ing that period we paid them every cent due, except 
one “ bonus” payment due after Mr. Mosier could no 
longer receive it as a legal guardian. 

Now, before any other payment was due and 
without any demand upon the Secretary, they brought 
this action to test the Secretary’s power to with¬ 
hold any or all payments without an accounting. It 
is admitted that the Commissioner has never ad¬ 
judged them to be misusers or squanderers. How 
could he on their accounting? How can be ren¬ 
dered judgment either way without evidence? The 
fact remains, as shown by the stipulation (Record, 
p. 20), that they were misusers of these funds prior 
to 1917, if our position in the law is correct. And 
the further fact is evident that respecting moneys 
which they have received at the last payment made 
to them, they have not rendered an accounting 
preliminary to another payment. In other'words, 
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we know that prior to 1917 they misused the money 
unless it be that the minor's money is their money in 
law; that from 1917 up to March, 1919, they did 
not misuse or squander the money according to the 
quarterly statements which they submitted; but that 
as to whether they have or have not squandered or 
misused the money paid to them in March, 1919, 
we have no information, and this action is brought to 
compel us to make payments without any informa¬ 
tion as to the manner in which the March payment 
was expended. 

We submit that in this situation the writ should 
not have been awarded. We submit that we were 
entitled to a statement as a prerequisite to continu¬ 
ing the payments. If such a statement showed that 
they were still confining the use of the money to the 
child wisely and prudently, charging themselves like 
legal guardians with unexpended balances, they 
would not require a writ of mandamus to secure 
payment. If, on the other hand, their statement 
showed that they had used the money as they would 
their own, in their business and in the general 
support of the family, then we would have withheld 
payment. In that event they would be in position 
to bring this action for the purpose of testing the 
legality of our attitude. 

That, how ever, is not this case. Have they squan¬ 
dered or misused the last payment made to them, 
for which they have rendered no accounting any¬ 
where f The court does not know. We do not know. 
And if the judgment below stands, we are peremp- 
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torily required to pay over the accrued sums with¬ 
out knowing—the court, itself without knowing, is 
going to compel us to do so. To repeat, however, it 
is not material that the court or the Secretarv should 
know if in law the minor’s money be the parent’s 
money and if bonus be a part of the royalty. 

We submit this case with the hope that the judg¬ 
ment below will be reversed, to the end that the Sec¬ 
retary may be aided and not impeded in his efforts 
to save some part of the child’s fortune, so that when 
he becomes of age he will have something tangible 
to demonstrate to him the benefit of thrift and sav¬ 
ing. The alternative is that, save in rare instances, 
these Osage minors will have nothing when they 
become of age except their land, such income as wall 
for a while thereafter be paid to them instead of 
their parents—and the spending habit. We are con¬ 
fident that your honors w T ill take this serious situation 
to your conscience and avoid the evils that the judg¬ 
ment below T certainly insures; that you will refuse 
to permit one of the great writs to be prostituted to 
so base a use and, on the contrary, will advise the 
trial tribunal that such a writ is never to go when 
it will work so patently a grievous wrong. 

Charles D. Mahaffie, 

Solicitor. 

C. Edw ard Wright, 

Attorneys for Appellant . 

O 
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COLUMBIA. 
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Statement. 

As stated by counsel for appellant in their brief, this is an 
action to compel the appellant, by mandamus, to pay to 
William T. Mosier and Louisa Mosier, his wife, all moneys 
derived as interest on a certain trust fund belonging to their 
minor children and all moneys received from the shares of 
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said minors as royalties and income from oil, gas, and other 
minerals belonging to the Osage Tribe of Indians, of which 
tribe the said William T. Mosier and Louisa Mosier and 
their minor children are members. The trust fund origi¬ 
nally belonging to said Osage Tribe of Indians was, under 
and by virtue of the act of Congress of June 28, 1906 (84 
Statute. o44), distributed among the members of said tribe 
so that each has been allotted his or her pro rata part. Said 
moneys so distributed were placed in the Treasury of the 
l nited States to the credit of each individual member, said 
fund to bear interest in favor of each member at the rate of 
live per cent per annum. 

The mineral interests of said Osage Tribe of Indians were 
not divided, but under said act of Congress were to he held 
in trust by the United States for the benefit of said Indians 
for a period of twenty-five years from and after April 8, 
1906. Authority was given under said act of Congress to 
lease said mineral interests at a rate of royalty to be fixed 
by the President, the proceeds therefrom to be distributed to 
the members of the tribe pro rata, so that each would receive 
his or her pro rata part. A distinction was made between 
adults and minors in the matter of the payment out of their 
part of the interest money and their part of the proceeds re¬ 
ceived from the sale of minerals and other properties men¬ 
tioned. In the case of the adult the income, both interest 
and royalty, was to be paid direct to the adult. Iii the case 
of minors these moneys were to be paid to the parents of the 
minors until said minors reached the age of twenty-one 
years, unless the Commissioner of Indian Affairs should be¬ 
come satisfied that such parent was misusing or squander¬ 
ing said money, in which event the Secretary of the In¬ 
terior was authorized to withhold the payment of the same 
to the parent. 

For a long time prior to the allotment of the lands and 
moneys of the Osage Tribe of Indians, under the act of 
Congress of June 28, 1906, above mentioned, the income of 
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the tribe derived from their mineral rights, from their graz¬ 
ing lands, and the interest on their trust fund, was dis¬ 
tributed pro rata among the members of the tribe, except in 
the ease of minors, in which case the money was paid to the 
parents of said minors, except in cases where the parents 
were misusing or squandering it, in which case it was fre¬ 
quently withheld until such time as the Commissioner of 
Indian Affairs became satisfied that the parents were not 
wasting the money in drinking, or idleness, or gambling, 
but were trying to put it to some good use. That this was 
the custom of the handling of the affairs of the Osage Tribe 
of Indians for many years prior to the passage of said allot¬ 
ment act, is not disputed. (Record, p. 9.) Congress in the 
passage of the Osage allotment act but gave expression in a 
legislative way to a custom that had long prevailed in the 
Interior Department in the matter of the handling of the 
affairs of the Osage Tribe with reference to the matters under 
consideration. For a period of eleven years from and after 
the passage of the said allotment act, the Secretary of the 
Interior, and those acting in authority under him and hav¬ 
ing to do with the matter of the handling of Osage affairs, 
construed this act to mean that the moneys derived as inter- 
est on the trust fund, royalty on oil and gas, and the so-called 
“bonus money, ’ was, in the case of minors, to be paid to 
their parents, unless the Commissioner of Indian 'Affairs 
became satisfied that the parents were misusing or squander¬ 
ing the same, in which event it might he withheld; and that 
in the payment of the said moneys to the parents the parent 
was to determine how the same were to be used, and the only 
matter in which he could be held accountable for the use of 
the same was the question as to whether he was misusing or 
squandering it; and not until June, 1917, did the Secretary 
of the Interior question the right of the parent in handling 
this money, to do as he pleased with it, so long as it was not 
misused or squandered, permitting him to handle it in his 
own way, as his own money. (Record, p. 10.) 
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In 1917, however, when the fund became larger, a new 
policy was promulgated by the Secretary of the Interior 
with reference to the handling of these funds coming from 
the children’s shares. In this new policy it was decided that 
the parent must show that this fund was being used, ex¬ 
clusively for the benefit of the particular minor and was not 
being handled by the parent as he saw lit, and that unless 
the parent did show that the fund was being used ex- 
clusivelv for the benefit of the minor, it would be construed 
a misuse, which would warrant the Secretary of the Interior 
in withholding the same from the parent. Thus, all the 
former holdings of the Secretary of the Interior with refer¬ 
ence to this fund were set aside and this new policy adopted. 
(Record, p. 10.) 

It is the claim of the appellees that this position on the 
part of the appellant is unauthorized and is not warranted 
by law. and, as it deprives the parents in this case from the 
monevs thev are' entitled to under said act, the courts will 
compel the Secretary to pay out said moneys in accordance 
with said law. 

In addition to the proposition as to whether or not the 
Secretary may be compelled to pay out said moneys, there 
is another question involved, which in a way comes under 
said general proposition and yet which requires a separate 
consideration, and that is that the so-called “bonus money*’ 
is comprehended iii the term “royalty" as used in said act of 
Congress with reference to oil, gas and other mineral leases. 
This will be treated more extensively later. 

t 

The appellant has refused and continues to refuse, ever 
since June. 1917. to pay to William T. Mosier and Louisa 
Mosier, as parents of the minors involved in this case, any of 
the moneys derived as interest on the trust fund or as 
royalty and bonus from the mineral rights of said Osage 
Tribe of Indians. It is true that a part of the so-called 
“bonus money" that was derived from the sale of oil and gas 
leases up to January 1, 1919, was paid to William T. Mosier, 


as special guardian of said funds of said minor children, 
under appointment by the county court of Osage County, 
Oklahoma, and the taking out of letters of guardianship was 
required of said William T. Mosier by the Secretary of the 
Interior, before said bonus money would be paid to him as 
such guardian. The Secretary of the Interior had declined 
and refused to pay over said bonus money to said William T. 
Mosier as the parent of said children, and has ever since 
done so, and is doing so now. 

From and after June, 1917, the money coming as interest 
on the trust fund and as royalty from the mining of oil and 
gas belonging to the Osage Tribe of Indians, was refused and 
denied bv the Secretarv of the Interior to the said William T. 
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Mosier as the parent of said children, except upon the con¬ 
dition that ho receive it ns the inonev of said minor children, 
and expend it as the money of sai<l minor children, and not 
expend or use any part of the same for his own benefit, or 
for the benefit of the mother of said minor children, or for 
the education and care of the family in general, or in his 
private business. It is not true that any moneys have been 
paid to William T. Mosier and Louisa Mosier since June, 
1917, coming from the tribal interests of said minors, except 
upon the condition that said Mosier receive said money as 
the children's money and accounted for accordingly. This 
we claim is contrary to the purpose, intent and spirit of the 
law, and was without authority. 

As to the bonus money, there is no dispute as to the ab¬ 
solute refusal of the Secretary of the Interior to pay the same 
to William T. Mosier and Louisa Mosier. (Record, p. 12.) 
As to the royalty and interest money, there is no dispute of 
the fact that the Secretary refuses to pay the same to William 
T. Mosier and Louisa Mosier, except upon the condition that 
they receive it as the money of the children, without any 
right on their part to use said money as they saw fit so-long 
as they did not misuse it or squander it in the handling of 
their own aft airs. (Record, p. 11.) 


Said act of Congress of June 28, 1906, in providing for the 
leasing of said Osage mineral interests, provided that the rate 
of royalty should he fixed bv the President. In fixing the 
royalty upon oil and gas the President determined the same 
as one-sixth of the oil and gas produced, and in some special 
cases as one-fifth of the oil produced; and in the regulations 
of the Secretary of the Interior providing for the leasing of 
said oil and gas interests, it was determined that in addition 
to said one-sixth and one-fifth respectively, that leases should 
he ottered to the highest bidder on a cash basis. In the sale 
of oil and gas leases, various amounts were received in cash, 
in addition to the amount specified in the contract to he paid 
to the ()sage Tribe of Indians, and this cash has been desig¬ 
nated by the Secretary of the Interior as “bonus,” and a dis¬ 
tinction is sought to be made by him between the status of 

this monev called “bonus,” and the status of the nionev 
» ' « 

received from the one-sixth and one-fifth rovaltv interest, as 

* «- 

above stated. 

I'hi* contention of the appellee is that said act of Congress, 

in providing for the royalty to he paid to the members of the 

tribe, intended to and did bv such term cover all income 

received by the tribe from said mineral interests, and that 

no distinction can be made between the status of the money 

received as a premium in the sale of said leases, and the 

status of the monev received from the rovaltv interest as 

• « «. 

specified in the lease contracts. 

This is tbe situation that now confronts this court in the 
determination of this controversv. 

As we view this case, the three principal questions in¬ 
volved mav be stated as follows: 

First. Has the parent of a minor member of the Osage 
'bribe of Indians, under the act of Congress of June 28, 1906 
(64 Stat. I... ">44). the right to receive the moneys derived 
from the mineral interests of said tribe, and the interest 
money coming from the share of such minor, and may such 
parent use the same in the education of his children, and in 





the support of the family in general, and in the furtherance 
of his own business interests; or must he account for the 
handling of such money the same as a legal guardian would 
have to account for the same? 


Second. Is the so-called ‘‘bonus money/' derived from the 
sale of oil and gas leases on Osage lands, a part of the 
“royalty received from said oil and gas leases as compre¬ 
hended by that term as used in said act of Congress of June 
28, 190(5? 

Thiid. Can the Secretary of the Interior, by mandamus, 
he required to pay said moneys to the parent of said minors? 


ARGUMENT. 

First. 


Has the parent of a minor member of the Osage Tribe of 
Indians, under the Act of Congress of June 28, 1906 (34 
Stat. L., 544), the right to receive the moneys derived from 
the mineral interests of said tribe, and the interest money 
coming from the share of such minor, and may such parent 
use the same in the education of his children, and in support 
of the family in general, and in the furtherance of his own 
business interests; or must he account for the handling of 
such money the same as a legal guardian would have to ac¬ 
count for the same? 


In determining the question as to the right of these ap¬ 
pellees to receive the moneys derived from their children’s 
tribal interests, until said children arrive at their majority, 
it is necessary to give close consideration to the provisions 
of said act of Congress of June 28, 190(5. 

Said act of Congress was entitled “An act for the Division 
of the Lands and Funds of the Osage Indians in Oklahoma 
Territory, and for Other Purposes.” The funds of the Osage 
Indians were divided, and each one’s part placed in the 
Treasury of the United States, to be held in trust for him. 
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The lands, with the exception of a few small tracts, were 

divided among the members of the tribe, giving to each his 

pro rata part, except “that the oil. gas, coal, or other minerals 

covered bv the lands, for the selection and division of which 
* 

provision is herein made, are hereby reserved to the Osage 
Tribe for a period of twentv-five years from and after the 
8th day of April. 190(5.” In section five of said act, it was 
provided that at the expiration of the period of twenty-five 
years from and after the first dav of January, 1907, the 

lands, mineral interests and moneys held in trust bv the 

«/' %> 

United States should become the absolute property of the 
individual members of the Osage Tribe. 

In addition to the trust fund and the interest to be re¬ 
ceived from the same, there were other funds which received 
the attention of Congress in said act, and that was the royalty 
received from minerals; the sale of townsites; claims which 
mav be found to be due from other Indian tribes and from 
the United States; money to be received from three reserva- 
tions, with one hundred and sixty acres each; and a specific 
provision was made as to the disposition of all of these funds. 

Section four of said act. down to the third sub-division, 
reads as follows: 


“Sec. 4. (Trust fund.) That all funds belong¬ 
ing to the Osage Tribe, and all moneys due, and all 
moneys that may become due, or mav hereafter be 
found to be due the said Osage tribe of Indians, shall 
be held in trust by the United States for the period 
of twenty-five years from and after the first day of 
January, nineteen hundred and seven, except as 
herein provided: 

“First. (Segregation of funds —pro rata division— 
interest payments—misuse of interest money of 
minors—payments to guardians.) That all the funds 
of the Osage Tribe of Indians, and all the moneys 
now due or that may hereafter be found to be due 
to the said Osage Tribe of Indians, and all moneys 
that may be received from the sale of their lands in 
Kansas under existing laws, and all moneys found 
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to be due said Osage Tribe of Indians on claims 
against the United States, after all proper expenses 
are paid, shall be segregated as soon after January 
first, nineteen hundred and seven, as is practicable 
and placed to the credit of the individual members 
of said Osage tribe on a basis of a pro rata division 
among the members of said tribe, as shown by the 
authorized roll of membership as herein provided for, 
or to their heirs, as hereinafter provided, said credit 
to draw interest as now authorized by law; and the 
interest that may accrue thereon shall be paid quar¬ 
terly to the members entitled thereto, except in the 
case of minors, in which ease the interest shall be 
paid quarterly to the parents until said minor arrives 
at the age of twenty-one years: Provided, That if the 
Commissioner of Indian Affairs becomes satisfied 
that the interest of any minor is being misused or 
squandered he may withhold the payment of such 
interest: And provided further, That said interest of 
minors whose parents are deceased shall be paid to 
their legal guardians, as above provided. 

‘‘Second. (Deposit of funds to credit of Indians— 
distribution of.) That the royalty received from oil, 
gas. coal, and other mineral leases upon the lands for 
which selection and division are herein provided, and 
all moneys received from the sale of town lots, to¬ 
gether with the buildings thereon, and all moneys 
received from the sale of the three reservations of 
one hundred and sixty acres each heretofore reserved 
for dwelling purposes, and all moneys received from 
grazing lands, shall be placed in the Treasury of the 
United States to the credit of the members of the 
Osage Tribe of Indians as other moneys of said tribe 
are to be deposited under the provisions of this act. 
and the same shall be distributed to the individual 
members of said Osage tribe according to the roll 
provided for herein, in the manner and at the same 
time that payments are made of interest on other 
moneys held in trust for the Osages by the United 
States, except as herein provided.” 

As will be observed by a careful reading of the above sec¬ 
tion, Congress was specific in stating what moneys should 
2 1 
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be held in trust bv the United States for the members of the 

%/ 

Osage Tribe of Indians and what moneys should be paid out. 

ft I u’ovided that all the funds of the tribe, all the moneys 

then due. or that mav thereafter be found to be due, all the 

* 

moneys that may be received from the sale of Osage lands 
in Kansas, all the moneys found to be due the tribe on 
claims against the United States, after all proper expenses 
were paid, should be segregated as soon after January 1st, 
1H07. as was practicable and placed to the credit of the 
individual members of the tribe on a basis of a pro rata 
division, the same to draw interest as then provided by law, 
which was five per cent. Congress provided that said in¬ 
terest as it accrued should be paid quarterly to the members 
entitled thereto, except in the case of minors, in which ease 
it provided that said interest should be paid to the parents 
of said minors until said minor arrived at the age of twenty- 
one years. Congress, however, put a limitation upon the 
right of the parent to receive the interest on said minors' 
shares, by providing that if the Commissioner of Indian 
Affaire became satisfied that the interest of anv minor was 
being misused or squandered by the parent he might with¬ 
hold the payment of such interest. Congress did not sag 
how the parent should use said money, or put any limitations 
upon his right to use said money coming from the interest 
of a minor, except that the same should not be misused or 
squandered. 

. At the time of the passage of said act the interest from 
the minors* shares was being paid to the parents under 


regulations of the Secretary of the Interior, without any 
qualification as to how the parent should spend it, except 
that he must not squander it. The interpretation placed 
upon this provision of the law by the Secretary of the In¬ 
terior. and those under him whose duty it was to enforce the 
law. at the time of the passage of the law, was that the 
parent had the right to receive said money as the head of the 
family and use it as he saw tit, so long as he did not misuse 
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or squander it, and this interpretation was the interpretation 
of all of the Secretaries of the Interior, and those under him 
for more than eleven years after the passage of said act. If 
Congress had intended that the parent might he held to ac¬ 
count to the minor for said money it would undoubtedly 
have said so and made provision for the appointment of a 
guardian to protect the interest of said minor from being 
misused or squandered. Evidently Congress, in providing 
as it did with reference to this matter, had in mind the long- 
established custom and policy with reference not only to 
dealing with the Osage Tribe of Indians, but with all other 
tribes of Indians by the Government, and that is that all 
moneys were to he paid to the heads of families, and the pro 
rata part which would otherwise be due to the minors in any 
Indian familv, should he paid to the head of the family 
for ihe use and benefit of the whole family. If Congress 
had intended to change this well-established custom with 
reference to the Osages. undoubtedly it would have so pro¬ 
vided. The act, however, by its plain and reasonable terms, 
does not mean anything else than that the interest of the 
minor should he paid to the parent, and the parent required 
to use it in a frugal, honest way, and not be permitted to 
use it for improvident and wrongful things, or to squander 
it in gambling, drinking, and such other things. Ample 
power was given to the Secretary of the Interior and the 
Commissioner of Indian Affairs to make the parents of 
minors frugal, industrious and sober, and to train them to 
follow business occupations, and to make of themselves good 
and useful citizens, by keeping from them the interest on 
the minors’ shares, unless they did use such interest in such 
wav. 

4 / 

It is conceded by the appellant in this case, on page fifteen 
of their brief, that appellees belong to that class of people 
that do not squander their income, in this language: “It is 
true that appellees belong to the very small class of Osages 
who know the meaning of the word prudent, and who do not 
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squander their income.” The only possible excuse, then, 
that can he offered by the appellant in this ease for with¬ 
holding from these appellees the interest of their minors, is 
that the same was being misused by these appellees, because 
they did not use each minor's share for the specific and sole 
benefit of each minor, and because it was used by the appel¬ 
lees in properly raising and educating their said children, 
and in proper business management. 

It is not denied that these appellees, by being frugal, care¬ 
ful, economical and using good business judgment, had ac¬ 
cumulated a large fortune, and it is not claimed by the ap¬ 
pellant that these appellees have either misused or squan¬ 
dered any part of the funds coming to them from the inter¬ 
est of their minors, except on the theory that all of said in¬ 
terest of each minor was not used for the specific and sole 
benefit of said minor. 

The trial court, in passing on this phase of the case, very 
clearlv stated the law as follows: 

“This act is a comprehensive piece of legislation, 
having for its object the division of the lands and 
funds of the Osage Indians in the then Territory of 
Oklahoma, and it is so entitled. In effecting its ol>- 
jeet striking evidence of its policy with respect to the 
interests of minors having living parents, is mani¬ 
fest. By section *2 of the act it is provided that 
selection of the lands belonging to such minors ‘may 
be made by said parents,' and by the provision of 
section 7, it is enacted ‘that parents of minor mem¬ 
bers of the tribe shall hare the control and use of said 
minors' lands, together with the proceeds of the same, 
until said minors arrive at their majority.' (Italics 
by the court.) Section 4 provides that the interest 
to be paid by the United States on certain funds and 
moneys belonging to minors and held in trust for 
them by the Government ‘shall he paid quarterly 
to the. parents until said minors arrive at the age of 
twentv-one veers.' And bv the same section it is 

i ( i> 

provided that royalty received from the sale of oil 
and other mineral leases upon the land selected and 
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divided as stated above, and the moneys received from 
the sale of other specified lands shail be distributed 
to the individual members of the Osage Tribe ‘in the 
same manner and at the same time that payments 
are made of interest on other moneys held in trust 
for the Osages by the United States.’ 

“It seems clear from the foregoing resume of the 
material portions of the statute under consideration 
that it was the intention of Congress to give to the 
parents of minor members of the tribe the beneficial 
vse of so much of their children's property as is to be 
divided and distributed under the terms of the law, 
during the children's minority.” 

And again in the opinion, with reference to the proposi¬ 
tion as to whether or not the appellant might limit the 
amount to be paid to the parent and might direct how the 
money should be expended by the parent, says: 

“Coming now to the second question to be an¬ 
swered, it is to be observed that the contention of the 
respondent in this respect rests upon his interpreta¬ 
tion of the first proviso of section 4 of the statute. 
That proviso is in the following language: *Provided, 
That if the Commissioner of Indian Affairs become 
satisfied that the said interest of any minor is being 
misused or squandered he may withhold the payment 
of such interest.’ 

“The respondent's interpretation of this proviso 
takes the form of a limitation upon the use by the 
parents of a minor of the money of the latter paid to 
the former, both in respect of the amount and its ap¬ 
plication. He insists that such money can be used 
only for the benefit of the minor exclusively, and if 
not so used it would be deemed by the Commissioner 
of Indian Affairs as a misuse or a squander of said 
money, and further payments would be withheld ex¬ 
cept to the amount of $40.00 per month. 

“In the opinion of the court this is an unwar¬ 
rantable interpretation. It is plain that the Con¬ 
gress intended that the parents of minors should have 
the use of this money as they are to have the use of 
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the minors* lands and the proceeds of the same. A 
use. no doubt, that shall be wise and calculated to 
improve the standards of their lives, to insure the 
education and maintenance of their children, and to 
produce a home environment tending to make better 
and more contented citizens. 

“To use these funds in hazardous or speculative * 
undertakings, or in lavish and extravagant expendi¬ 
tures would be to misuse or squander them, and in 
that event the restraining hands of the Commissioner 
of Indian Affairs could and should be laid upon 
them. Those are the possibilities that the limitation 
of the proviso is designed to guard against. It was 
not intended to clothe the Commissioner or the Re¬ 
spondent with authority to dictate the limit of the 
amount that the parents could expend exclusively 
upon their minor children from these moneys. The 
statute makes the parents, not the Commissioner or 
the Respondent, the judges in the first, instance of the 
judicious use of the moneys in question. They may 
be used in the upkeep of the family and on an in¬ 
creasing scale of comfort as an increasing income 
may justly warrant. But in order that the Com¬ 
missioner may inform himself as to whether the 
limitation of the proviso as its boundaries ha) e been 
marled out herein , are observed by the parents of the 
minors, it will not be an unreasonable exaction to 
require them to furnish him periodically with full 
statements of the expenditures by them of the moneys 
of their minor children received by them pursuant 
to the provisions of the* statute that we have been 
considering.’* 

It seems clear that if the parent has the right to receive 

this interest on the trust funds of the minors until the 

minor reaches his majority, and has the right to use it as 

he sees tit. so long as he does not misuse or squander it, then 

the Secretarv of the Interior, as above set out bv the trial 
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court, could not control the amount that should be paid to 
the parent, or put any limitations whatever upon it, except 
the one specified by the statute, to-uit: the parent must not 
misuse or sqiiander the same. 


Second. 


Is the so-called “Bonus Money,” derived from the sale 
of oil and gas leases in Osage lands, a part of the “Royalty” 
received from said oil and gas leases as comprehended by 
that term as used in said act of Congress of June 28,1906? 


We now come to the second proposition, that is, is the so- 
called bonus money included within the term royalty, as 
designated in said act, and does it come within the class of 
money that is to be paid out, or does it fall within that class 
of money that is to be held in trust bv the United States? 
Referring to the second subdivision of said section four of 
the act of 1906, supra, it will be noted that Congress specific¬ 
ally provides that royalty received from the mineral leases, 
moneys received from the sale of town lots, together with the 
buildings thereon, and all moneys received from the sale of 
the three reservations of one hundred and sixty acres each, 


and all moneys received from grazing lands, should be dis¬ 
tributed to the individual members of the tribe, according to 
the roll “in the manner and at the same time that payments 

are made of interest on other moneys held in trust for the 

*/ 


Usages by the United States, except as herein provided.' 7 
The “except as herein provided” of course refers to the right 
to withhold the share coming from the minors’ interest from 
the parent, where the parent misuses or squanders it. 

In the course of handling the affairs of the Osage Indians 
the Secretary of the Interior has developed a new term for 
some of the income coming to the tribe, and designates it a 
“bonus.” It is not disputed or denied that this bonus comes 
from the mineral leases; to be more specific, from the oil 
and gas leases. It might properly be said that in the first 
place for convenience it was termed bonus, which is a term 
that has recently grown up in the oil and gas fields and ap¬ 
plied to oil and gas leases where money is received in ad¬ 
dition to a stated rovaltv. But this so-called bonus must fall 
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within one or the other of the two main divisions of the 
money belonging to the trihe as defined in the act of 190G— 
(a) that which is to he placed in the Treasury and held in 
trust for the tribe, and on which the trihe will receive in¬ 
terest. or ( h ) it must fall in that class which i* to he paid out. 

It would appear from a proper reading of the allotment 
act that there could he no question hut what it fell within 
that class of moneys that is to be paid out. and this con¬ 
struction is strengthened by the fact that the Secretary of 
the Interior ever since the payment of the first bonus on 
leases sold in 1912 has paid out this bonus money pro rata 
to the members of the tribe, except in the case of minors, 
which he has either withheld absolutely, or has paid to per¬ 
sons holding letters of special guardianship in behalf of said 
minors. If the appellant’s contention is correct, that bonus 
is not part of the royalty, then he is violating the law by 
paying out this money to members of the tribe, instead of 
holding it in trust for them. 

It is plain from argument of counsel for appellant, and 
from the answer of the appellant to the petition in this case, 
that the basis and the reason for the position taken by the 
appellant, is the fact that in the last few years the income of 
the Usage tribe of Indians from its oil interests has grown 
enormously, and the funds that were being paid out were 
so large that it looked to him like a great wrong to pay the 
minors' interest over to the parents without requiring them 
to account to the minor for it. In other word*, an attempt 
ie made herein hi/ the appellant to make expediency the 
laic, in place of folioicing the language of the etatute. 

If it was correct in 1912 and in after years up until 1917, 
to pay over the bonus derived from the children’s share to 
the parent, then the mere fact that in 1917 and since that 
time the amount has greatly increased is no reason for 
assuming that the law was different from the position taken 
theretofore. However, the law did not leave the appellant 
without a proper remedy. It gave to him the right to with- 
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hold the interest of any minor when it was being misused 
or squandered, and if this law had been enforced in ac¬ 
cordance with its terms, the complaint that is being made in 
this case against the extravagance and waste and pro 
on the part of parents of the Osage tribe of Indians would 
not exist, and such parents if they had been compelled to 
show that they were attempting to use this money judiciously 
and to the best interests of their family, and in trying to 
pursue some business methods or qualifications, and if they 
could not make such showing that the money would be 
withheld from them, we would see them now all prosperous 
and doing well. But the fact that there may be parents who 
are squandering and misusing the funds which come to 
them from their children’s share, or their own funds, is no 
reason or justification for withholding this money from these 
appellees, who are admittedly frugal, industrious, economical, 
and prosperous. It would seem that it would be more in 
line with the plain intention of Congress and the correct 
interpretation of the law in question, if the appellees in this 
case were rewarded for their industry, economy and frugal¬ 
ity, and permitted to go on advancing their interests and the 
interests of their family. It is evident that the children of 
these parents will not suffer by reason of their money being 
paid to them, as provided by law, because in the long run 
the children will receive the benefits of the financial success 
of these parents. 

Congress intended, in line with the long-established 
policy of the Government, to give to the Indian, if possible, 
a superior advantage in transacting his daily business, and 
in competing with his more astute and sharp white brother, 
and that is one of the reasons why Congress provided that 
these moneys should be paid to the parents. Another reason 
is that Congress recognizes the necessity for the education 
and care of these minors, so that they would grow up edu¬ 
cated and useful people, and therefore by this provision made 
it sure that the parents would be enabled to properly educate 
3 1 
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and rear iheir children. Congress has the power to change 
this law, and the duty of the appellant is to follow the law, 
whether it suits him, or whether it does not suit him. He 
has no legislative capacity. 

Complaint is made in the pleadings and in the argument 
that a large number of Osage parents are wasting and 
squandering this money. If that is true, then the plain 
duty of the appellant under the law is to withhold it. There 
is no requirement that he should pay it out to parents who 
misuse or squander it; the only requirement is as to those 
parents who do not misuse or squander it. The strained 
position taken by the appellant in this case, in order to limit 
the amount of money that should be designated as royalty 
under the terms of the act, is not justified merely on the 
ground of exjiedieney, to keep from paying out money to 
those who are rightly entitled to it. 

Third. 

Can the Secretary of the Interior, by mandamus, be re¬ 
quired to pay said moneys to the parent of said minors? 

On the third proposition we are confronted with the state¬ 
ment that even if our position is correct as to the right of 
the parent to receive the money derived from the minors’ 
interests, then the foundation has not been laid for man¬ 
damus to compel the Secretary to comply, and that there¬ 
fore we are not entitled to the relief asked. We do not con¬ 
cede that position of the appellant. On the contrary, the 
pleadings and stipulation in this case, together with the 
statement of counsel for the appellant, show beyond question 
that the position of the appellant now and ever since June, 
1917, has been that he will not pay any money to these 
appellees coming from their children’s shares, except on the 
guaranty that said money shall be used exclusively as the 
child's money, and for the use and benefit of each particular 
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child. It is not claimed by the appellant that this money 
lias been paid to these appellees except on the condition and 
absolute showing that it was received as the child's money, 
used as the child's money, and that no part of the same was 
used for the benefit of these appellees. This has specific 
reference to the interest on the trust fund of the minors, 
and to the moneys designated as royalty interests. So far 
as the so-called bonus money is concerned, it is not con- 
tended that any part of the same since 1917 has been paid 
to these appellees as parents, hut it is the claim of the ap¬ 
pellant that the same has been denied to these appellees, 
and that the appellant has not paid the same to these appel¬ 
lees as parents, for the reason that under the law he could 
not pay it to them as parents, but must either withhold it, 
or pay it out to someone holding authority as guardian to 
receive it. 

It seems to 11 s that under the law it is useless to plead 
facts fui tlier than have been pleaded setting up this state of 
affairs. The bonus money has been denied to the parents, 
and is so admitted. The so-called royalty and interest 
money has been denied to the parents, except upon the 
absolute showing and guaranty that it was received as the 
child's money, and would be used in no other way. If the 

•/ 7 «/ 

contention of the appellee is correct, that the parent has no 
right to receive this income except as the representative of 
the child, and has no right to use it in any other way ex¬ 
cept for the exclusive benefit of the child, and cannot use 
it in general in the family, in educating the children and in 
his business, then we are not entitled to the writ prayed for. 
Hut if on the other hand, these appellees did have the right, 
and still have the right, so long as they do not misuse or 
squander the same, to receive said money and use it in a 
proper way, then we are entitled under the facts in this case, 
to the writ prayed for; and if our contention is correct, that 
the term “bonus’' belongs to that class of moneys that must 
be paid out the same as the interest on the trust fund is paid 
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out, then even from the standpoint of the appellant, we are 
entitled to the writ in this ease, because no contention is made 
that thev were denied the right to receive that money aa 
parents, even at a time when the Commissioner of Indian 
Affairs was regularly finding that these parents were prop¬ 
erly using and handling this money as the children's 
money. In determining this matter it must he home in 
mind, as hereinbefore stated, it is not claimed that these 
appellees belong to that class of Indians that misuse or 
squander their money, or misuse or squander any moneys 
coming into their hands. That proposition is conceded by 
the appellant in this ease, and the whole proposition resolves 
itself down to the question: May the appellant, by a mis¬ 
construction of the law, deny the appellees their plain 
rights? 

The law of mandamus is that the courts will not seek to 
control the actions of an offieer with reference to which he 
has a discretion, or with reference to judicial acts. It is 
different with reference to ministerial acts. In Merrill on 
Mandamus, page 30, section 30, this language is used: 

“A ministerial act is one which a public officer 
or agent is required to perform upon a given state 
of facts in a prescribed manner in obedience to the 
mandate of legal authority, and without regard to his 
own judgment or opinion concerning the propriety 
or impropriety of the act to he performed.” 

Citing thereunder— 

Insurance Company vs. Wilder. 40 Kans.. 561. 

Gray vs. State. 72 Ind., 567. 

United States vs. Whitney. 16 Dist. Col.. 370. 

And on page 270. section 225, the same author says: 

‘‘A positive refusal is also not necessary in all eases 
before a writ of mandamus will lie to compel the 
performance of a duty. The law never demands a 
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vain thing, and when the conduct of the officer is 
equivalent to a refusal to perform the duty desired, 
it is not necessary to go through the useless formality 
of demanding its performance. Anything showing 
that the defendant does not intend to perform the 
duty is sufficient to warrant the issue of a man¬ 
damus.” 

In this case, beginning with June, 1917, as shown by ap¬ 
pellees' petition, notice was served on the appellees by the 
appellant that the moneys in question would not be paid to 
them as they had been previously paid, and that they would 
in the future receive no funds belonging to their children as 
their own, except the amount of $40.00 per month per child, 
afterwards changed to $50.00 per month. They were also 
notified, as is shown by the pleadings and the admitted facts 
in this case, that no part of the so-called bonus money would 
ever be paid to them except as a guardian of the same for 
their children, and this notice from the appellant has been 
from that time until now specifically followed and carried 
out. We have therefore the specific refusal, the written 
notiee to the appellees that they could not receive these 
moneys, actually carried out and enforced. What more 
could be done to lay the foundation for a writ of mandamus, 
if the action of the Secretary in refusing to pay was wrong¬ 
ful and was in derogation of the rights of the appellees? 

Construction of Statutes. 

In view of the importance of this case to these appellees, 
and the importance in which it is viewed by the appellants, 
we feel that we are justified in calling the court's attention to 
rules of construction of statutes, because this case resolves it¬ 
self entirely upon what is the proper construction of the 
statute in question. 

The attention of the court is again called to the admitted 
fact that at the time of the passage of the allotment bill, and 
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for a lone time prior thereto, as well as for eleven years 

thereafter, the uniform policy followed by the Government, 

both before the enactment of said statute and afterwards, in 

• carrying out the terms of said statute, was as is contended 

for bv these appellees. Very much weight will he given to 

the conditions as they wen* at the time of the passage of the 

law, and very much weight will be given to the position 

taken hv those whose dutv it was to enforce the law at the 
«. « 

time of its passage, and who necessarily were in a position to 
know more about the objects and purposes of the same than 
those who would follow in office manv vears thereafter. We 
do not admit that there is any ambiguity in this statute, or 
that there is any special necessity for calling in anything in 
aid of a correct construction, hut for fear that this contro¬ 
versy may raise in the mind of the court a question as to 
whether or not the statute was of doubtful construction, we 
desire to call the court's attention to a discussion of the mat¬ 
ter in 25 Ruling Vase Law, section 252, page 1012, which 
reads as follows: 


“In construing a statute the intention of the legis¬ 
lature is to he ascertained not merelv from the lan- 
guage of the act taken as a whole, but, where the 
language is not free from ambiguity, from the ap¬ 
plication of the act to existing circumstances and 
necessities. When the words of a statute are not ex¬ 
plicit. the intention of the legislature is to be col¬ 
lected from the context, by considering the subject 
matter, by looking to the occasion and necessity for 
the law and the circumstances under which it was 
enacted, to the mischief to he remedied, the object 
to he obtained and the remedy in view, by comparing 
one part with the other and giving effect to the whole 
by looking to the old law upon the subject, if any, 
and to other statutes upon the same or similar sub¬ 
jects. by considering the effects and consequences of 
a particular construction, and by looking to contem¬ 
poraneous legislative history and contemporaneous 
construction of the statute.*’ 


If the court adopts the position taken by counsel for ap¬ 
pellees. the statute is plain and clear, and is not in need of 
any aid, and we take it a citation on that well-established 

rule is not neeessarv. 

«. 

In 3'J Cyc., p. Ill, section 4. paragraph A, this language 
is used: 

“In construing a statute the legislative intent is to 
be determined from the general view of the whole 
act with reference to the subject matter to which it 
applies, and the particular topic under which the 
language in question is found.” 


Page 110(3, 3(3 Cyc., 
language : 


section 2, paragraph A, we find this 


“The great fundamental rule in construing statutes 
is to ascertain and give effect to the intention of the 
legislature. This intention, however, must be the 
intention as expressed in the statute, and where the 
meaning of the language used is plain, it must be 
given effect by the courts, or they would be assuming 
legislative authority.” 


We do not offer any tiling further than these fundamental 
principles on the question of statutory construction. We as¬ 
sume that the court has had this proposition before it so 
often that the calling of the attention of the court to the 
fundamental principles is sufficient. 


May the court appoint a guardian of the funds coming from 
the shares of minor members of the Osage tribe while said 
minors have living parents? 


In the discussion by counsel for appellant of the status of 
the funds in question in this case, it is contended that Con¬ 
gress, by the act of April 18, 1912 (37 Stat. L., 86), pro¬ 
vided for the appointment of a guardian of the estates of 
minors where the same were being wasted or misused. 
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Reference to section 3 of said act shows that Congress pro¬ 
vided : 

“That the property of deceased and of orphan 
minors, insane, or other incompetent allottees of the 
Osage tribe, * * * shall, in probate matters, be 

subject to the jurisdiction of the county courts of the 
State of Oklahoma.” 


This is all there is to said act conferring jurisdiction upon 
the county courts and specifying those members of the tribe 
whose estates would fall within the jurisdiction of said courts. 
At the close of said section there is this proviso: 


“That no guardian shall be appointed for a minor 
whose parents are living, unless the estate of said 
minor is being wasted or misused by such parents.” 


The question as to whether a guardian could be appointed 
for a minor whose parents are living was very carefully con¬ 
sidered by the Supreme Court of Oklahoma in the case of 
Williams vs. Hewitt, 181 Pac., 286. In that case the court 
very distinctly held that no jurisdiction.was conferred upon 
the county courts of Oklahoma to appoint a guardian for 
the estate of a minor whose parents are living. So that at 
this time there is no authority for the appointment of a 
guardian for the estates of minor Osage members of the tribe 
so long as the parents of such minors are living, but even if 
authority had been granted under the terms and provisions 
of said act as above set out, it would have no bearing upon 
the proposition involved in this controversy. The most that 
could be said with reference to said proviso is that it relates 


back to the act of Congress of June 28, 1906, and specially 
refers to the proviso in said act which authorized the with¬ 
holding of the funds coming from the shares of minors in 
cases where the parents were misusing or squandering them, 
and in such cases where the same were not paid out to the 
parents that a guardian of such funds might be named by 
the court. We cannot see that it has any bearing upon this 
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case or is persuasive of the proposition urged by counsel for 
appellant, but because of the fact that counsel have sub¬ 
mitted the argument they have, we make reference to it 
here. 

Counsel for appellant also referred to parents of minor 
members of the tril>e as “natural” guardians. There is no 
such thing under the laws of Oklahoma as a natural guard¬ 
ian of an estate. The only guardians of estates are those 
that are appointed under some specific law. The f unds that 
have heretofore been paid to parents of minor Osages have 
been paid to the parents as heads of the family, or as parents 
of the minor, and not in any capacity whatsoever as a 
guardian. We therefore think that we are correct when we 
say that the question of guardianship from any viewpoint 
has no bearing whatever upon the merits of this controversy. 

Conclusion. 

In this brief we have tried to confine ourselves strictly to 
the issues involved. We have not gone off after extraneous 
matters, or attempted to bring into the case a discussion of 
affairs and conditions which are not involved in, or appertain 
to, the controversy between these appellees and the appellant. 
Pine-spun theories and hypothetical cases which have no 
bearing have been left out. We have not gone off on any 
hunting or fishing expeditions, in the hopes that we would 
make a catch which would appeal to the court. We have 
tried to confine ourselves to the naked proposition involved, 
and that is that these appellees, being economical, frugal, 
industrious people—people who did not misuse or squander 
any funds coming into their hands—are entitled under the 
law to receive the funds coming from their minor children’s 
shares, known and designated as interest on the trust fund, 
royalty, and bonus on mineral leases; that this right is a 
statutory right given to them, and which cannot be denied 
or taken away except upon a specific finding by the Com- 
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missioner of Indian Affairs that they are misusing or squan¬ 
dering this fund. It is admitted that they do not misuse or 
squander moneys coming into their hands, and that they 
are successful and prosperous people. They are denied the 
right to receive this money on what we believe to be a 
wrong construction of the law and a wrong enforcement of 
the same as against them. This is what we are seeking to 
have remedied. We believe that the lower court was correct 
in the conclusions reached, and therefore respectfully ask 
that the decision of the lower court be affirmed. 

Respectfully submitted, 

F. W. CLEMENTS, 

T. J. LEAHY, 

C. S. MACDONALD, 

G. V. LABADIE, 

Attorneys for Appellees. 
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